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CURRENT TOPICS 


The Mayflower Returns 


WE join in giving a hearty welcome to Chief Justice 
EARL WarRREN and his 5,000 companions who have arrived 
in this country for the eightieth annual meeting of the 
American Bar Association. By the time these words appear 
the proceedings and festivities will be well under way and 
we hope that our guests are enjoying themselves. We cannot 
hope to cover more than a small fraction of the stupendous 
programme of events which has been arranged, but next 
week we shall give some account of that small fraction. 
We must not suppose that all is jollification and that no 
serious study is involved ; on the contrary, we are impressed 
by the wide range of subjects which are to be discussed and 
are looking forward to reading the papers. Even so, it is a 
poor heart which never rejoices, and whatever may be said 
about the Americans, their hearts are not poor; in spite of 
occasional appearances to the contrary, neither are ours. 


The Franks Committee 


THE Franks Committee have concluded that the method 
of decision by tribunals as it now exists works on the whole 
reasonably well and that those administrative procedures 
involving inquiries or hearings are improved if they are as 
open as possible. The committee regard both tribunals and 
administrative procedures as essential to our society. They 
emphasise that preference should be given to the ordinary 
courts of law rather than to a tribunal unless there are 
demonstrably special reasons which make a tribunal more 
appropriate, namely, the need for cheapness, accessibility, 
freedom from technicality, expedition and expert knowledge 
of a particular subject. They are convinced that where a 
tribunal is established or where adjudicating functions are 
entrusted to a Minister, the ultimate control on matters of 
law should be exercised by the ordinary courts. Although 
the committee give the present system for the most part a 
clean bill of health, they make many suggestions for improve- 
ment. The only two tribunals which emerge from the 
inquiry seriously shaken are the rent tribunals and the 
county agricultural executive committees. We would like 
to see the former abolished and their remaining jurisdiction 
transferred to the county court judges and registrars sitting 
where appropriate with assessors. We doubt whether it is 
necessary to invent a new tribunal to take over the adjudicating 
functions of the agricultural committees. We would prefer 
to leave all adjudication, including that on supervision orders, 
to the agricultural land tribunals at first instance. 
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Reports of Inspectors 


On the subject of the publication of inspectors’ reports, 
we quote: ‘‘. . . the report made by the person holding the 
inquiry should be published ; and only the most exceptional 
circumstances and the strongest reasons of public policy 
should be held to justify a departure from this rule.’’ Since 
these words were written by the Donoughmore Committee 
twenty-five years ago, several governments have come and 
gone, but inspectors’ reports are still confidential, except for 
those to the Ministry of Education. The Franks Committee 
not only echo their predecessors, but propose (with Lord 
SILKIN dissenting on both points) that the main body of 
inspectors in England and Wales should be placed under the 
Lord Chancellor. This is almost the only concession which 
the committee make to the idea of a system of administrative 
courts, and Professor W. A. ROBSON was no more successful 
in his advocacy of such a system before Sir OLIVER FRANKS 
than he was a quarter of a century ago before the Earl of 


Donoughmore. 
Legal Aid 


WE agree that legal aid is as necessary before various 
tribunals as in the county courts and we hope that the 
Government will be willing to spend some of the money they 
have unexpectedly saved on the county courts to aid those 
who appear before tribunals. The committee ask for a 
system of legal advice and sooner or later the Government 
will have to decide what they are going to do. We have 
repeated our views to the point of boredom; the place to 
give legal advice is in solicitors’ offices and not in citizens’ 
advice bureaux or makeshift offices inhabited by peripatetic 
legal advisers. The comparatively few who cannot afford 
to pay the modest sums which solicitors charge for advice 
should be helped by the Exchequer. 


Not Radical Enough ? 


WE are disappointed that the committee have been so 
cautious about reducing the number of tribunals and rational- 
ising them. In our opinion, there is much to be done. 
In fact, the total number of official bodies will be increased 
if the committee’s recommendations are adopted, because 
two Councils on Tribunals will be established whose functions 
will be to appoint the members of tribunals and to exercise 
a general supervision over their work. These changes in 
most cases will be more apparent than real. The recom- 
mendations which are of most importance to practising 
solicitors are those relating to planning inquiries, inquiries 
into compulsory purchase orders, rent tribunals and agricul- 
tural executive committees. The proposals relating to 
inquiries which are designed to give the landowner a much 
clearer picture of the case he has to meet are all sound. We 
trust that our approval of the proposals to confer a wider 
right of legal representation before some tribunals is not 
coloured by a narrow commercial outlook. We propose to 
publish a short series of articles on the detailed proposals and 
implications of the committee’s report (Cmnd. 218, H.M.S.O., 
5s.) during the next few weeks. 


Short Sentences 


SHORT sentences of imprisonment and fines are the subjects 
of a report published on 17th July by the Advisory Council 
on the Treatment of Offenders. It states that about two- 
thirds of the total number of sentences in 1954 were for six 
months or less, and the prisoners serving them amounted 
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on any one day to about a tenth of the prison population. 
The short sentence, the report states, is useful in some cases, 
but alternatives are desirable for some short terms with no 
reformative or deterrent value. The council recommend that a 
centre should be experimentally set up for males from 17 to 21, 
with possible extensions later up to the age of 25. Statutory 
power for this already exists. Caution is enjoined as regards 
adult attendance centres, attendance at which, it is feared, 
too closely resembles being kept in at school, and might 
become unacceptable to the courts as an alternative to 
imprisonment. The council hold that the deterrent value of 
fines is underrated, and recommend heavier fines as an alterna- 
tive to some short sentences. To prevent the risk of con- 
tamination from criminals the council consider that a scheme 
for the attachment of wages of men defaulting on payments 
under maintenance orders such as is contained in the Bill 
now before Parliament would be salutary. 


Delay in Taxation of Costs 


In December, 1955, the Council of The Law Society called 
attention to a number of cases where solicitors acting for 
assisted persons were neglecting to prepare their bills of 
costs and lodge them for taxation within a reasonable time 
after the conclusion of the case. In the July issue of the 
Law Society’s Gazette attention is drawn to the terms of 
General Regulation 16 (7) which gives to the appropriate 
area committee power to defer the payment to an assisted 
person’s solicitor of his profit costs, and to the provisions 
of para. 27 of the Legal Aid Scheme, 1950. Persistent 
failure to prepare and lodge bills for taxation in legal aid 
cases within a reasonable time after conclusion of the pro- 
ceedings, the Gazette states, may lead to proceedings under 
the Legal Aid [Panel (Complaints) Tribunal] Rules, 1950. 
Two such cases are reported in the July Gazette. Solicitors 
who find themselves in difficulties in preparing bills of costs 
should, the Council state, report the matter as soon as possible 
to the appropriate area committee. 


Estate Duty: Forms of Inland Revenue 
Affidavit 


THREE of the current forms of Inland Revenue Affidavit— 
A.4, A.6 and A.7—are being superseded by new forms 
(numbered as before). The Inland Revenue, announcing this, 
say that the change is taking place immediately. The old 
forms are being withdrawn from circulation and should no 
longer be used. After the 31st October next they will not 
be accepted by the probate registries. 


Capital Punishment 


On 25th February, 1956, we said that it was probable that 
the last execution had taken place in this country. We were 
wrong. After an interval of nearly two years a man has 
been executed. There was little to be said in his favour, 
but we foresee that the public conscience will be increasingly 
troubled as time goes on, when other men and women for 
whom there is equally little or even less to be said find 
themselves on the right side of the Homicide Act. Only time 
will show how things will work out. We only comment that, 
in our opinion, the decision about whether to allow an appeal 
to the House of Lords, at any rate in capital cases, is too 
heavy to rest on the shoulders of one man and we would like 
to see this rule changed. 
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THE RENT ACT 


By virtue of s. 19 (1) of the Rent Act, 1957, the county court 
has exclusive jurisdiction to determine any question as to 
(i) the application of the Rent Acts ; (ii) the rent limit under 
a controlled tenancy; (iii) the rent actually recoverable 
under any such ; (iv) the application of the Furnished Houses 
(Rent Control) Act, 1946, to any contract ; and (v) any matter 
which is or may become material for determining any of these 
questions. 

The procedure to be followed in reference to these matters 
is laid down in the new Rent Restrictions Rules, 1957, which 
came into force simultaneously with the Act of 1957 on the 
6th July, 1957. Their provisions were shortly noted by 
Mr. Megarry in his concluding article last week, and the 
object of the present article is to take the closer look at them 
which is necessary for the county court practitioner. All 
the earlier sets of rules on this topic, namely, the Increase 
of Rent and Mortgage Interest (Restrictions) Rules, 1920, 
and the Rent (Restrictions) Rules, 1923, 1928, 1939 and 1954, 
respectively, are repealed, with the saving that any pro- 
ceedings instituted before the 6th July, 1957, will (subject to 
the 1957 Act) be continued under the replaced rules (1957 
rules, r. 6). 

In this survey, a reference is to the 1957 rules unless 
otherwise indicated. 


Possession actions, etc. 


The new rules, like those replaced, do not affect actions 
for the recovery of possession of land, except for the provision 
that any question arising in the course of such an action which 
might have been made the subject of a separate application 
under the rules can be determined in the action without the 
need for such a separate application (r. 3 (1), proviso). 

Any claim for compensation in respect of misrepresentation 
or concealment of facts by a landlord in an action for 
possession on the ground that he requires the property in 
question for his own occupation, under the Increase of Rent 
and Mortgage Interest (Restrictions) Act, 1920, s. 5 (6), is 
to be prosecuted by an action commenced by plaint in the 
ordinary way. There is, however, a modification as to venue 
where the judgment complained of (i.e., in the possession 
action) was obtained in a county court, for the claim must 
then be set up in this last-mentioned court without regard 
to the normal operation of the stipulations in Ord. 2, r. 1, 
of the County Court Rules, 1936. 


Originating applications 

Any other proceedings authorised by the Rent Acts are 
to be instituted by way of originating application, instead 
of by summons as hitherto. The appropriate venue is the 
court for the district in which the premises concerned are 
situated (r. 3 (1)). 

The forms appended to the new rules—grouped, after some 
introductory matter, in nine pairs comprising an application 
and the corresponding order—show the variety of subjects 
likely to be encountered. The official Explanatory Note 
describes these applications and orders as those “ which are 
likely to be most frequently made.”” The customary shoulder- 
notes provide valuable clues to the related statutory provisions. 

These proceedings are to be conducted generally in 
accordance with the County Court Rules, 1936, but subject 
to some specific modifications laid down in the new 1957 
rules (r. 2). 
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AND THE COUNTY COURTS 


The fee on filing an originating application under the Rent 
Acts is 10s., except where it is for leave to distrain. In this 
case, it is 1s. for every £ or part of the amount to be distrained 
with a maximum of 10s. (see the County Court Fees 
(Amendment) Order, 1957). 

Particular forms of title of proceedings under the Acts, 
and of the conclusion of originating applications, are 
prescribed. 

It is to be observed that a local authority is not to be made 
a respondent to applications about certificates of repair or 
disrepair under Sched. I to the 1957 Act, unless the court 
otherwise directs (r. 3 (8)). 


Service of application 

The time for service of originating applications is ordinarily 
not less than ten days before the hearing, an extension upon 
the time stipulated in the replaced rules. But where the 
application is for leave to distrain the earlier prescribed time 
of four clear days continues to be sufficient (r. 3 (2)). 

Service of an originating application under the new rules 
can be effected by delivering the same to the respondent or 
at his residence or his place of business (if he is the proprietor 
of a business) or sending it by post to such residence or 
place of business (Ord. 8, r. 39, applied by 1957 rules, r. 3 (3)). 
The server may be (a) a bailiff; (b) any other officer of the 
court, either when effected by post or personally on a 
respondent attending at the court office; (c) the applicant, 
or some person in his permanent and exclusive employ ; 
or (d) the applicant’s solicitor, or a solicitor acting as agent 
for him, or some person employed by either solicitor to serve 
the document (Ord. 8, r. 2). In addition, an application 
for leave to distrain can be served by any person regularly 
authorised by or on behalf of the applicant to collect the 
rent of the premises in question (r. 3 (3)). 


Answer 

An answer should be filed by any respondent (except in 
the case of an application for leave to distrain) who wishes to 
oppose the application or to dispute any allegation therein, 
stating the grounds of the former and specifying the latter. 
The time for doing so is within six days 9f service, inclusive 
of the day of service. An additional copy answer must be 
furnished for the registrar to send to each applicant. There 
is a familiar tolerance towards defaulting respondents, who 
may deliver a late answer or wholly fail to do so but still 
appear on the hearing and oppose the application or dispute 
allegations therein, subject of course to the sanction of costs 
“properly incurred in consequence of his delay or failure ”’ 
(r. 3 (4) (c)). 

Hearing 

All these applications, except one, may be heard by the 
registrar, but he may at any time before giving a decision 
be required by any party to refer it to the judge. The 
exception is an application by a member of a tenant's family 
under s. 12 (1) (g) of the Increase of Rent and Mortgage 
Interest (Restrictions) Act, 1920. This is to be heard in the 
first place by the judge. He may dispose of it himself or 
refer it to the registrar (r. 3 (5)). 

Applications may be heard, wholly or in part, in private 
or in court as the judge or registrar “‘ may think desirable.”’ 

The general rules as to evidence contained in Ord. 20 of 
the County Court Rules, 1936, are applicable. It will be 
borne in mind that this order includes two useful rules 
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(rr. 4 and 5) under which it might be practicable to adduce 
and rely on evidence by affidavit. 

If an order for costs is made, they will be taxed on Scale 2 
unless otherwise directed, but there is express power to fix 
a sum for costs instead of ordering taxation thereof (r. 3 (7)). 


A Conveyancer’s Diary 


THERE are two contexts in which the word “ advancement ”’ 
is currently used. The first (with which the recent decision 
of the Court of Appeal in Re Hayward [1957] 3 W.L.R. 50 
and p. 502, ante, was concerned) is s. 47 of the Administration 
of Estates Act, 1925. This is a section which gives little 
trouble in practice, and to the commentator it is not per se 
of great importance. The other is s. 32 of the Trustee Act, 
1925, which confers upon trustees what the sidenote (I 
think, not very luminously) calls the power of advancement. 
That context, which covers the similar power which is 
sometimes expressly contained in wills and settlements, is, 
as I have so often said in this Diary, of the utmost importance. 
But the use of the word in one context and a judicial com- 
mentary on its use in that context can throw light on its use 
in the other. The decision in Re Hayward is therefore worth 
a little study from this point of view. 

Section 47 of the Administration of Estates Act, 1925, 
provides for the distribution of an intestate’s estate among 
the next of kin (it was, of course, considerably amended in 
1952). Paragraph (iii) of s. 47 (1) aims at securing equality 
of treatment between the children of an intestate in this 
respect by making them bring into hotchpot certain benefits 
taken by a child under a disposition made by the intestate 
during his lifetime. More specifically, it provides that where 
property held on the statutory trusts under that section 
is divisible into shares, any money or property which, by way 
of advancement or on the marriage of a child of the intestate, 
has been paid to such child by the intestate or settled by the 
intestate for the benefit of such child must (subject to the 
expression of a contrary intention) be taken as being so paid 
or settled in or towards satisfaction of the share of such child, 
and brought into account at a valuation. In Re Hayward 
the intestate, some three years before his death, made 
nominations in favour of the elder of his two sons of certain 
National Savings Certificates and of an amount standing 
to his credit in the Post Office Savings Bank. These nomina- 
tions operated as dispositions of the property comprised therein 
taking effect on the death of the nominator and revocable by 
him in his lifetime. He did not revoke them and they took 
effect at his death. The elder son was at the date of the 
nominations in what would now be called early middle life, 
married and in a settled occupation : he did not, apparently, 
have any particular need for the subject of the nominations, 
and there was no evidence of the intestate’s intentions. The 
intestate’s estate amounted to £1,779, so that the amounts 
nominated were (as Jenkins, L.J., put it) no inconsiderable 
proportion of the estate. The question was whether the 
elder son (or, rather, his personal representatives, for he had 
died by the time these proceedings were launched) ought to 
bring these amounts into account against his share of the 
intestate’s estate. 

A number of authorities were referred to in the judgment 
of Jenkins, L.J., for although s. 47 (1) (iii) is, of course, a 
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A copy of the order made on any application is to be 
served by the registrar on every party thereto. In addition, 
he is to serve on the local authority concerned a copy of any 
order relating to a certificate of repair or disrepair (r. 3 (9)). 


G. M. B. 


* ADVANCEMENT ” 


provision of no great age, the statutes of distribution had a 
somewhat similar provision, and decisions on the earlier 
provision are, generally speaking, applicable where a problem 
on the new section has to be considered. I am going to refer 
briefly to one only of these older authorities but before doing 
so should warn the reader that although the object of the old 
provision (s. 5 of the Statute of Distribution, 1670) is the same 
as that of the new, its language is different, notably in one 
respect. The new Act speaks of a “ share ”’ of a child, whereas 
the old Act used the expression “ portion.” But for the 
present purpose the two words may be treated as synonymous 
with one another. 

The old case is Taylor v. Taylor (1875), L.R. 20 Eq. 155, 
a case of which I am always pleased to be reminded because 
its headnote in the Law Reports points so strikingly to 
some of the vast political and social changes which the past 
century has wrought in this country. “ An ‘ advancement 
by portions’ within the meaning of s. 5 of the Statute of 
Distribution is a sum given by a parent to establish a child 
in life or to make a provision for the child. Sums given 
for the following purposes: (1) payment of the admission 
fee to one of the Inns of Court in the case of a child intended 
for the Bar; (2) the price of a commission and outfit of a 
child entering the army ; (3) the price of plant and machinery 
and other payments for the purpose of starting a child in 
business :—held, ‘advancement by portion.’ Sums _ given 
for the following purposes: (1) payment of a fee to a special 
pleader in the case of a child intended for the Bar ; (2) price 
of outfit and passage money of an officer in the army and his 
wife on going out to India with his regiment ; (3) payment 
of debts incurred by an officer in the army; (4) assisting a 
clergyman in paying his housekeeping and other expenses :— 


>»? 


held, not ‘advancements by portion ’. 


The principle 

The principle on which some of these payments were held 
to be advancements and some not was stated by Sir George 
Jessel, M.R., very shortly : ‘‘ Nothing could be more productive 
of misery in families than if he were to hold that every member 
of the family must account strictly for every sum received 
from a parent. According to his view, nothing was an 
advancement unless it were given on marriage, or to establish 
the child in life. Prima facie, an advancement must be made 
in early life ; but any sum given by way of making a perma- 
nent provision for the child would come within the term 
establishing in life.”’ 

The decision of the Court of Appeal in Re Hayward was 
that, in the circumstances, the nominations were not made 
“by way of advancement” within s. 47 (1) (ili) of the 
Administration of Estates Act, 1925, and the estate of the 
deceased son was not, therefore, under any obligation to 
account to the intestate’s estate for the sums nominated. 
Jenkins, L.J., considered it (as Upjohn, J., had also done in 
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the court below) to be a borderline case: on the one hand 
was the age of the nominee at the time of the nominations 
and the absence, in the state of the evidence, of any motive 
for the nominations; on the other hand, the value of the 
nominations in proportion to the intestate’s estate. An 
eminently reasonable decision, if one may say so, and yet 
a case in which a different conclusion would not have been 
difficult to reach. 


Drawing express powers 


3ut although I have spent some time over Re Hayward, 
it is the other kind of advancement that I want principally 
to discuss. The flavour of the word can be gained from such 
cases as Taylor v. Taylor: it means a payment to establish 
a person in life. Now s. 32 of the Trustee Act, 1925, provides 
that capital may be paid or applied at the discretion of 
trustees ‘‘ for the advancement or benefit ” of a beneficiary, 
and this reference to “ benefit ’’ enormously widens the 
power, as compared with an express power merely to pay or 
apply capital for the advancement of a beneficiary. The 
predominant view is that a payment of capital to a beneficiary 
out and out, provided that the beneficiary is of an age and 
capacity not to waste it, is a payment for the benefit of that 
beneficiary (see, e.g., Re Halsted’s Will Trusts [1937| 2 All 
E.R. 570). But when it comes to drawing express powers 
for the application of capital money for beneficiaries, the 
word “advancement” is sometimes used either by itself 
or in a run of words in such a way that it may colour the other 
words, with the result that the power comes into being as 
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(what the statutory ‘“ power of advancement ’”’ is not) a 
strict power to advance a beneficiary in life. Express powers 
are not uncommon even in modern settlements (for an 
example, see Re Ropner’s Settlement Trusts [1956| 1 W.L.R. 
902), and are perhaps becoming more frequent as the quanti- 
tative limitation in the statutory power is seen to be 
unnecessarily restrictive. And then the utility of the power 
as a means of combining the advantages of a trust with those 
of absolute ownership immediately disappears. I, therefore, 
recommend a consideration of Re Havward as a profitable 
study in legal semantics. Nobody can read the decision 
without acquiring a strong impression of the limited meaning 
of “ advancement.” 


ENFORCEABILITY OF RESTRICTIVE COVENANTS 

“Tt is not to be doubted that the applicants are bound 
by the terms of the deed . . . so far as the burden of the 
covenants therein contained is concerned. The question 
which I have to determine is whether the respondent, or, 
indeed, anybody else, is entitled to enforce those covenants.” 
These are the opening words of the judgment of Wynn Parry, J., 
in Re Pinewood Estate, Farnborough |1957| 3 W.L.R. 256, 
and p. 554, ante. They bring out in a couple of sentences 
one of the points which I tried to make in my two recent 
articles on restrictive covenants, that the point of attack 
in any case in which it is sought to get round an apparent 
restriction on the user of land should be not the obligation 
to observe the covenant, but the power to enforce it. It is 
much the more vulnerable point. “ABC” 


Landlord and Tenant Notebook 


WARRANT OF POSSESSION 


THE criticism levelled at county court bailiffs in the Annual 
Report of the Council of The Law Society, and comments 
on and replies to that criticism, have been set out and dis- 
cussed in our issues of 22nd and 29th June and 6th July. 
It is, perhaps, noticeable that the said criticism is limited to 
the “ bailiff service available to creditors ’’ (both as regards 
execution and as regards service of process). When a bailiff 
is “‘ required forthwith to give possession of the said land ”’ 
to the successful plaintiff in an action for possession his task 
is, in one respect, an easier one than when he is called upon 
“to levy an amount due . . . by distress and sale of the goods 
and chattels of the defendant ’’; operating im rem, he has 
not got to find a debtor or consider what goods and chattels 
are or are not his goods and chattels. On the other hand, the 
bailiff’s job can be even more distasteful than when engaged 
in executing a judgment for money, especially if the said land 
be the home of the defendant and his family. Eviction 
is bound to provoke neighbourly sympathy with the defendant 
and antipathy towards the High Bailiff, his servants and 
agents (and neither sympathy nor antipathy are withheld by 
tradesmen-neighbours who would not hesitate to refuse 
further supplies of foodstuffs if their bills remain unpaid). 


“Vacant ” possession 


The warrant, like the writ of possession prescribed by 
Rules of the Supreme Court, does not say “ vacant ’’ posses- 
sion; and one point which has rather puzzled me about the 
recent decision in Norwich Union Life Insurance Society v. 
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Preston (1957) 1 W.L.R. 813; ante, p. 534, is why nothing 
was said in that case about the conduct of the sheriff's officer 
who had evicted the defendant but had not removed the 
defendant's furniture. The court was at pains to decide 
that the defendant had failed to give possession, having regard 
to the common sense of the matter, but made no comment 
on the sheriff's officer’s reaction to the réfusal. If the pro- 
ceeding had been a county court one, there would have been a 
clear defence to a complaint of this nature ; by the County 
Courts Act, 1934, s. 120: “ For the purpose of executing a 
warrant to give possession of any premises, it shall. not be 
necessary to remove any goods or chattels from those 
premises.”’ It is possible that this section was passed to 
enable bailiffs to execute these warrants without incurring 
liability for obstructing the footway or highway, but if the 
successful landlord is left with a grievance it is not a grievance 
against the High Bailiff or the registrar of the county 
court. 
Rent control 

The various provisions by which protected tenants of rent- 
controlled premises are protected after judgment obtained 
may well cause a county court bailiff a headache. The wide 
discretion conferred by different Acts and producing a variety 
of orders for possession—“ absolute,’ “ conditional ’’ or 
‘ suspended ’’—was last fully examined in Sherrin v. Brand 
[1956] 1 O.B. 403 (C.A.), and a short passage from the 
judgment of Evershed, M.R., in that case will illustrate my 
point; “ I agree that the provisions of the rules and the form 
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appear to contemplate the issue of a warrant by the registrar 
without further order by the judge. It was said that, in 
practice, the further order for possession, or for the issue of 
the warrant, is normally made by the judge himself, and that 
may or may not be so.’’ Not a satisfactory state of affairs, 
either from the landlord’s or the High Bailiff’s point of view. 
Possibly the latter may view with favour an order—which 
may be made in cases to which the Rent, etc., Restrictions 
Acts have no application—that a warrant shall issue but 
“Jie in the office’ (Ord. 13, r. 3 (1) justifies this step). In 
Air Ministry v. Harris [1951| 2 All E.R. 862 a county court 
judge had, in view of the fact that the defendant and his 
family had nowhere to go, added to the order for possession 
the words “‘no warrant without leave of the registrar ’”’ ; 
the Court of Appeal approved the form, but held that leave 
ought to have been given, at all events when an application 
(the second) was made after six months had elapsed. 


“Do it yourself” 

When the Rent Restrictions Acts do not apply, a bailiff 
accused of slackness in executing a warrant for possession 
may have one answer which is not available to him in the 
case of executing a judgment for money : he can say, ‘“‘ Why 
don’t you do it yourself? ’’ I am not suggesting that the 
answer is valid, or that a complaint made by a correspondent 
in our issue of 29th June (ante, p. 514), who ultimately served a 
judgment summons himself at 4.30 a.m., was unjustified. 
But before such cases as Hemmings v. Stoke Poges Golf Club 
[1920] 1 K.B. 720 (C.A.) and Butcher v. Poole Corporation 
(1943] K.B. 48 reminded us of the possibilities of peaceful 
re-entry, Jones v. Foley [1891] 1 Q.B. 730 strikingly illustrated 
the actual effect of a judgment for possession, though what 
had actually been obtained by the landlord-defendant in 
that case was a justices’ warrant under the Small Tenements 
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Recovery Act, 1838. This was issued on a 3rd September, 
directing the constables to give possession of the premises, 
a cottage, after the expiry of twenty-one days: “ not less 
than twenty-one nor more than thirty days from the date 
of such warrant to enter (by force if needed) into the premises, 
and give possession of the same to such landlord or agent ”’ 
are the actual words of s. 1. But on that selfsame 
3rd September the defendant sent some workmen along who 
commenced demolition by removing the roof. Tiles and 
mortar fell inside and damaged furniture, and the ex-tenant 
recovered damages in the county court. The ex-landlord’s 
appeal succeeded, the court rejecting the argument that she 
had “elected’’ between her common-law remedy of entry 
and the statutory remedy. The only effect of her invoking 
the latter was, it was held, to entitle the defendant after 
the expiry of twenty-one days “to forcibly enter upon the 
premises ”’ (infinitive split by Day, J., with little violence) ; 
the plaintiff had no right whatever to be in the house. And 
since then, Hemmings v. Stoke Poges Golf Club, supra, has 
shown that a reasonable amount of force may be used. 

I have noticed that one text-book suggests that the removal 
of the roof in such circumstances might, since the decision in 
Betts v. Penge Urban District Council {1942} 2 K.B. 154, expose 
a landlord to proceedings for ‘‘ statutory nuisance ”’ under the 
Public Health Act, 1936, s.92. In my respectful submission, 
however, a distinction might be drawn between such a case, 
in which the aggrieved person was statutory tenant, and one 
in which the occupier was a trespasser (as Day, J., pointed 
out). In each case the person proceeded against might fall 
within the definition of “‘owner’”’ in s. 343 (1) of the Act ; 
but one would hardly expect a public health officer to pay much 
attention to the complaint of a tramp who had caught cold 
when sleeping in a draughty barn. 

R. B. 


HERE AND THERE 


ONLY “ DARLING” 


‘God be thanked, the meanest of His creatures 
Boasts two soul-sides, one to face the world with, 
One to show a woman when he loves her,” 


boomed Browning. But Miss Anne Edwards of the Daily 
Express seems to think that it would be a great convenience 
if he had a third side, one to face the Royal Courts of Justice 
when his love-letters are being read aloud there. She had 
been shocked by the literary quality of a wife’s four-year-old 
love-letter produced in a divorce case at Swansea. ““ My own 
precious darling sweetheart, I wish you were here to hold my 
hand and rub my aches away. You are such a comfort, dear 
heart.” As a matter of fact, that is not, by a long chalk, 
the worst of its kind. The normally inarticulate British male 
tends to show a curiously dim and repetitive soul-side to the 
woman whom he loves, very often the soul-side reflected in 
the letter (also cited by Miss Edwards) which formed part of 
the ammunition used to shoot down a young man in a breach 
of promise case: ‘‘ Once again, darling, let me tell you how 
much I love you, darling. All my love, darling.’’ And that 
shows that our modern way of love is not so very different 
from the Victorian way of love reflected in the immortal 
Punch dialogue: “ Darling,” “ Yes, darling?” ‘“ Nothing, 
darling. Only ‘ darling,’ darling.’’ Perhaps such a state of 
mind is best relieved by carving hearts and arrows on a tree. 


‘ 





But put on to paper, copied into the bundle of correspondence 
in a matrimonial suit and read out in what Miss Edwards 
calls “‘ the grey, old voices of the legal men,” it certainly 
conveys an impression of mental deficiency, low I.Q. and urgent 
need of care and protection. It is few love-letters that will bear 
re-reading outside the emotional context of their composition. 


WORDS AND VOICES 


But Miss Edwards is only half right about those “ grey, old 
voices.” We know them, of course, often emerging from quite 
young men, for eloquence, ardour, colour and expressive 
modulation of the voice are no part of the current qualifica- 
tions of the English Bar. That sort of thing went out finally 
with the decline of the jury and the twilight of the great 
K.C.’s addressing alternately the jury-box and the press- 
box. Of one of these silver-tongued orators it was once said 
that it would be a delight merely to hear him reading out 
Bradshaw’s time-table. The current fashion is rather to read 
everything—law reports, statutes, love-letters—as if they 
really were Bradshaw’s time-table. If any advocate were 
called “ silver-tongued ’”’ to-day it would be with a faintly 
malicious intent. It would no longer be the compliment it 
was deemed in the eighteenth and nineteenth centuries. For 
the tactical purpose of deflating a party and making him or 
her acutely uncomfortable, it may be no bad course to read 
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out a passionate love-letter in a grey, old voice that makes the 
whole thing seem as silly as an Ascot dress in a thunder- 
shower. We do not know in what tone of voice the court 
heard the remarkably un-Victorian love-letters of Madeline 
Smith when she was tried a hundred years ago for the murder 
of her lover ; we only know that, when they were read, she 
hung down her head ‘in becoming bashfulness.” It is no 
bad thing to be able to use the old, grey legal voice when 
need be and also, when the need arises, to be able, like 
Serjeant Buzfuz, to insert a world of amorous meaning into 
such a letter as “ Dear Mrs. B, I shall not be at home until 
to-morrow. Slow coach. Don’t trouble yourself about the 
warming-pan.”’ Incidentally the Pickwick-Bardell letters 
are credibly supposed to be a caricature of what were held up 
as the world’s most cautious love-letters in the case of Norton 
v. Melbourne in 1836, when a peer’s son with a beautiful and 
intelligent wife sued the Prime Minister for “ criminal 
conversation ’’ (as it was then called). Only three notes were 
relied on by the jealous husband: “I will call about $-past 
4 or 5 o'clock. Yours, Melbourne.” ‘“‘ How are you? I shall 
not be able to call to-day, but probably shall to-morrow. 
Yours, etc., Melbourne.” “‘ There is no House to-day, I shall 
call after the levée about 4 or }-past. If you wish it later 
let me know. I shall then explain to you about going to 
Vauxhall. Yours, etc., Melbourne.” Even a phlegmatic 
British jury could not swallow these as love-letters. Lord 
Melbourne won. 
THE TRUE FIRE 

Not every love-letter that has been read in the courts has 
been semi-literate or repetitive or inarticulate. Here are two 


RENT ACT 


WE print below a further selection of readers’ queries arising 
under the Rent Act, 1957, and the replies given by our 
“Points in Practice’’ Department. We hope to publish 
further selections at frequent intervals. Readers are cordially 
invited to submit their problems to the “ Points in Practice ”’ 
Department, “ The Solicitors’ Journal,” 21 Red Lion Street, 
London, W.C.1, but the following points should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Notice to quit—Form S 


QY. A house with eight bedrooms used as a boarding house 
(Ik.V. £70) is held under a written agreement from Ist April, 
1935, and then year to year “ until the agreement shall be 
determined by six months’ notice expiring on the First day of 
April in any year.” When should the notice under the Act 
be given and what date should be inserted in such notice ? 
Has the agreement any effect now as regards terminating the 
tenancy on the date stated therein ? 


A. In our opinion the notice should be given now and the 
date should be 6th October, 1958. Our reasoning is: (i) the 
transitional provisions of Sched. IV apply to the dwelling-house 
by virtue of s. 11 (7); (ii) the tenancy is one which might 
come to an end within fifteen months of the time of decontrol 
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which, I think, would be proof almost against reading by 
grey, old legal voices. The first is from a twelve-year-old 
boarding-school girl in the first half of the nineteenth century. 
She was about to elope with her twenty-three-year-old music 
master who was afterwards tried for abducting her. Her letter 
gives the impression that she was remarkably co-operative : 
‘““ My dearest John, You have no idea with what joy I received 
your letter. You asked me to say one word. I think it will 
be ‘ Yes.” And you asked me to fix the day and way of escape. 
I shall say next Thursday week and get up about 7 o'clock, 
then Bella will leave the front door off the catch. You 
need not have had any misgiving in laying open your heart 
before me. You might have been sure I should be only too 
happy at your doing so. . . . And now, with kindest and truest 
love, believe me ever your affectionate, sincere and true 
Annie.”’ Maurice Healy has recorded another remarkable 
love-letter which figured in a trial at Cork in 1905, when a 
little barefooted post-boy with nothing but a National School 
education was tried for having got a girl of less than the 
statutory age into trouble. This was a passage from one of the 
letters he wrote her: ‘ Far away where I am now there is a 
little gap in the hills and beyond it the sea; and ‘tis there I 
do be looking the whole day long, for it’s the nearest thing to 
yourself that I can see.”” That story had a happier ending than 
most court stories, for the judge bound over the prisoner, 
arranged for the couple to be married and, as they were both 
very poor, endowed the bride out of his own pocket. 


RICHARD RoE. 


PROBLEMS 


by notice to quit, so Sched. IV, para. 2 (1), entitles the tenant 
to retain possession subject to the notice described in ‘bid. 
sub-para. (2) ; (iii) the effect of such a notice is to terminate the 
contractual tenancy at Ist April, 1958 (¢bid. sub-para. (5)), 
though the tenant can retain possession till 6th October, 1958. 


Section 2—Norice or INCREASE 


Q. 7, a tenant of controlled premises held formerly under a 
five year tenancy which expired some years ago, now holds 
over under the Rent Acts. The rent is stated as an annual 
amount payable quarterly. JL, the landlord, contemplates 
serving 7 with a notice of increase Form A. Must at least 
one year be given before the increase becomes payable or is 
the usual three months all that is required ?. Assuming a year’s 
notice is required, can the rent then be increased by the full 
amount at once even though it may be more than £19 10s, 
per annum (i.e., 7s. 6d. per week) or must it be increased in 
steps, and if so what interval of time should there be between 
the steps ? 


A. T is presumed to be a statutory tenant (Morrison v. 
Jacobs |1945| K.B. 577) and for the purposes of the Rent Act, 
1957, the “‘ rental period ”’ of his tenancy is a quarter (s. 25 (1)). 
A “ Form A” notice can, in our opinion, therefore impose an 
increase affecting the next quarter but one; i.e., if served 
now (or up to 25th September) so as to increase the rent for 
the quarter beginning 25th December, 1957 (s. 2 (2) (@)). 
The same notice can specify an increase of the equivalent of 
7s. 6d. a week up to the end of nine months from date of 
service, and a further increase up to the rent limit after that 
nine months (s. 2 (2) (0)). 





586 [Vol. 101} 


The opening statement of the enquiry implies that the 
presumption could not be rebutted, 1.e., that 7 could not 
establish that he was holding over as a yearly tenant by 
agreement ; if he could, regard should be had to s. 6 (2), the 
effect of which would be that no increase could operate in 
respect of any period before a notice to quit (a six months’ 
notice expiring with an anniversary of the tenancy) could 
expire. 


Section 13— UNLAWFUL PREMIUMS 


QV. Optimistic Holdings, Ltd., are the leaseholders of several 
blocks of flats having about thirty years to run. The rateable 
values are such that s. 11 (1) of the 1957 Act applies. If the 
company obtains vacant possession of a flat either as result 
of a notice in Form S$ or because a tenant voluntarily vacates 
after 6th July, 1957, can the company before 6th July, 1960, 
lawfully obtain a premium on the grant of an underlease : 


(1) If 
(a) the term exceeds twenty-one years, whatever the 
rent, or 
(b) the term is less than twenty-one years, whatever 
the rent, or 
(c) the rent in (a) or () above is below two-thirds of the 
rateable value ? 
(2) If not, may an underlease be granted as in (1) (a), 
(b) or (c) above to a nominee at no premium and be assigned 
by him at a premium ? 


A. In our opinion : 

(1) (a) Ifa tenancy be granted for a term of years certain 
exceeding twenty-one years a premium can lawfully be 
obtained, whatever the rent (Rent Act, 1957, s. 21 (1), and 
Landlord and Tenant Act, 1954, s. 2 (4)). The Housing 
Repairs and Rents Act, 1954, s. 38, is repealed (see the 
Rent Act, 1957, Sched. VITI) and s. 13 of the 1957 Act does 
not apply. 

(b) No premium may be required or received for the grant 
of an underlease not granted for a term of years exceeding 
twenty-one years before 6th July, 1960. Such a tenancy 
is one excluded by s. 11, and s. 13 applies. 

(c) Where s. 13 applies, it applies whatever the rent, the 
first subsection expressly covering tenancies excluded by the 
Increase of Rent etc. Restrictions Act, 1920, s. 12 (7). 

(2) We consider that the nominee's lease of twenty-one 
years or less would be a “‘ tenancy excluded from the 
application of the Rent Acts by reason only of . . . etc.” 
and would therefore be ‘‘ treated as one to which s. 2 of the 
Landlord and Tenant (Rent Control) Act, 1949, applies ”’ 
(s. 13 (1)) for which no premium can lawfully be obtained 
before 6th July, 1960. 
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Schedule I—VoL_unNtTARY REPAIRS BY TENANT 


Q. It appears from the Act that where neither landlord nor 
tenant is responsible for repairs the landlord is treated as 
being responsible for repairs other than internal decorations. 
We shall be glad if you will say what you consider the position 
to be where neither landlord nor tenant is responsible for 
repairs but repairs have been voluntarily done by the tenant. 
In those circumstances (1) is the landlord justified in taking 
twice the gross value as the rent limit, and (2) if the landlord 
is so justified can the tenant be reimbursed for the repairs he 
has voluntarily done prior to the Act. 

We shall also be glad if you will let us know whether you 
consider that in a case where the tenant has been paying 
more than the maximum recoverable rent under the old Act 
she can now claim the return of overpayments for the last two 
years and whether the tenant is justified in only paying the 
maximum recoverable rent under the old Act until the new 
notice of increase under the 1957 Act takes effect in three 
months’ time. 


A. While the Housing Repairs and Rents Act, 1954, s. 30, 
has been repealed (see Sched. VIII to the Rent Act, 1957) the 
provisions in Sched. I to the Rent Act are, in our opinion, 
even more objective, the test being simply whether the tenant 
is or is not responsible for repairs or some repairs. If it is 
common ground that she is not responsible—and doing them 
voluntarily would not, in our opinion, warrant an inference 
of variation of the terms (see Asher v. Seaford Court Estates, 
Ltd. {1950} A.C. 508, applied in London Hospital Governors v. 
Jacobs (1956), 100 Sor. J. 435)—the landlord is justified in 
taking twice the gross value as rent limit and the tenant is 
not entitled to any reimbursement. 

On the second point, the tenant is, in our opinion, entitled 
to recover up to two years’ overpayments, the two years 
being that period before an action is commenced or a deduction 
made; and the landlord is not entitled to more than the 
“recoverable rent ’’ until a notice of increase takes effect. 
We would point out that a notice of increase (Form A in 
Sched. I to the Rent Restrictions Regulations, 1957) has to 
state the rent payable (para. 1) as does the new prescribed 
rent book (ibid., Sched. II, para. 6). 


Erratum——SERVICE OF NOTICES 


The statement at p. 572, ante, that the Rent Act, 1957, is 
silent as to mode of service is incorrect. Schedule VI, para. 23, 
applies s. 167 of the Housing Act, 1936, to the service of 
notices, certificates and documents under the Rent Act. 
Under s. 167 postal service must be by registered post. We 
are grateful to those readers who have written to point 
this out. 


“THE SOLICITORS’ JOURNAL,” 25th JULY, 1857 


On the 25th July, 1857, THe Soricirors’ JOURNAL criticised 
the way in which eight Bills relating to the criminal law had been 
passed in the House of Lords: ‘‘ We think that to call this 
batch of Bills ‘ Consolidation Acts’ merely is a flagrant misnomer. 
The alterations in the law therein proposed are very probably 
judicious ones; but they are such as_ peculiarly require the 
opinions of practical men. On almost all of them every magistrate 
ought to have his say and many a member of the Upper 
House, conscientiously desirous of performing his duty as a 
justice of the peace . would have taken an active and useful 
part in the debate had his vigilance not been hoodwinked. And 
had this course been taken . these Bills . would have 


come down to the Lower House in a condition more likely to pass 
under ordinary circum 


with success the fiery ordeal to which, 


stances, they would be there subjected. We say ‘ under ordinary 
circumstances ’ for it is just possible that a coup d'état 
is intended with regard to these measures . It would 

be most gratifying to more than one person in high station if by 
any tactics it could be accomplished that the parliamentary 
lawyers now scattered throughout the country should, in October, 
on examining their copy of the statutes of the year, find these 
Acts amongst them. How many a statute is discovered in this 
annual volume of which, during its progress to vitality, few in the 
House, and no one out of it, ever heard—how many inconsistent, 
foolish, hasty Acts are shoved through the necessary stages by 
their respective promoters during the last few weeks of a session, 
when Members, the Press and the public are alike sick of the whole 


attair.”’ 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”) 


Bailiffs 

Sir,—The opening words of the letter from ‘‘ Merely a County 
Court Registrar’’ are greatly to be regretted. Are county 
court registrars and their staffs in general so thin-skinned as your 
correspondent suggests? Certainly many solicitors believe 
them to be, as is evidenced by the report of the Working Party 
on Service and Execution in the County Court which states, 
inter alia, “‘. . . solicitors we saw agreed that direct complaints 
were rare and that their absence was due to the desire of solicitors 
generally to keep on good terms with the registrar and his staff.” 
Now this is hardly fair to the registrars, who, on the whole, in 
my experience, will deal fairly and adequately with any proper 
matter of complaint when it is brought to their attention. What 
| suspect very often happens, despite the direction of the Lord 
Chancellor’s Department to the contrary, is that many com- 
plaints never reach the registrar personally. I cannot therefore 
accept the implication that, because I have raised various matters 
which reflect on the county courts, this will worsen the relation- 
ship between the courts and solicitors. If it does in any particular 
case, then it shows, with the greatest of respect, a complete 
misconception of the functions of the court which are to administer 
justice and to assist the successful litigant to obtain the fruits 
of his victory. A resentment of honestly held critical opinions 
by officers of the court and an unwillingness to admit the validity 
of any fair criticism and to act upon it can only produce a system 
which is the negation of justice. Equally, of course, practising 
solicitors must not mind being rebuked by the court when they 
put a foot wrong. 

I have always thought that one of the pleasantest features of 
the Bar is that counsel may be as outspoken as they like in court 
and in their pleadings without provoking the lasting enmity of 
their opponents or the court. 1 wish that this could be said of 
solicitors. In the great majority of cases it cannot. 

Only yesterday I received a copy of the new rules and my only 
regret is that a limit of £40 should be set in Order X._ If there 
had to be any limit at all, then £5 would have been nearer the 
mark. 

The case of Watson v. Murray & Co. {1955} 2 Q.B. 1 is, with 
respect, nO answer to my comments about walking possession. 
Hilbery, J., found merely that the procedure adopted by the 
sheriff's officers amounted in law to a seizure and that the sheriff 
retained notional possession thereby. In the county court, one 
must read the command to the bailiff to seize the goods of the 
debtor with s. 122 of the County Courts Act, 1934, which lays 
down that goods seized shall, until the sale thereof— 

(a) be deposited by the bailiff in some fit place ; or 

(b) remain in the custody of a fit person approved by the 
registrar to be put in possession by the bailiff ; or 

(c) be safeguarded in such other manner as the registrar 
directs. 

In many cases, the debtor will be in breach of the terms of an 
agreed settlement or of his own offer to pay by instalments made 
through the court. Is his undertaking not to part with the goods 
sufficient justification for leaving them in his unfettered posses- 
sion? And does the bailiff, in any event, always take steps to 
ensure that the debtor personally signs the ‘‘ walking possession ”’ 
form? Just recently there has come into my possession a 
“ Request to Hold Walking Possession and Authority to re-enter ”’ 
signed by someone other than the execution debtor and who was 
not authorised by him to sign. The only reason, as I under- 
stand it, why this lady signed was that it was represented to her 
that her goods, and not the property of the debtor, would be 
taken in execution if she did not. This is borne out by the copy 
inventory left with her which lists her property, but which the 
bailiff has failed to sign. In my respectful view, there is no founda- 
tion in law for taking walking possession and the registrar who 
permits this lays himself open to a possible action for negligence 
if loss results to the debtor thereby. This was certainly the 
view taken by the counsel advising the Treasury Solicitor in a 
case in which I was, regretfully, concerned on behalf of the 
execution creditor who had to sue the registrar in the circumstances 
described in my last letter to you. 

The reason why I introduced the question of costs on judgment 
summonses was, as is made abundantly clear by the last paragraph 


of my letter, not in order to create prejudice as your correspondent 
unfairly suggests, but because I sought to deal with the question 
of a “‘ bias ’’ towards the debtor rather than the particular subject 
of the failings of bailiffs. 

As to the point raised about the direction to registrars to have 
regard to the amount involved in a county court action, | can only 
record that this was what a very experienced London county court 
registrar for whom I have the greatest respect told my London 
agents. In order that there should be no mistake about it, | have 
referred to the letter reporting the result of the taxation. 

With the greatest respect, is it not the case that the views of 
the Chief Taxing Master (presumably of the High Court) are 
intended to be for the guidance of registrars acting in their 
sometimes dual capacity of district registrar of the High Court ? 
I agree that it is unfortunate if the Lord Chancellor and the Chief 
Taxing Master differ on such a point, as on the information at 
present they would appear to do, and of course with your 
correspondent | support the views expressed by the Chief Taxing 
Master. But that does not cure the matter when county court 
registrars, and particularly those not exercising any dual function, 
are given a different direction from the Lord Chancellor’s office. 

That my view as to the position obtaining when the debtor 
makes a derisory offer to pay by instalments is correct is borne 
out by the explanatory note appearing at the inside of the back 
page of the County Court (Amendment Rules) No. 1957. 
It says in effect that as from Ist August next where the claim is 
for £40 or more the plaintiff will, on receipt of an unsatisfactory 
offer as to instalments, be able to ‘‘ require the defendant to 
attend and give evidence or submit an affidavit,” and that the 
court ‘‘ will then be precluded from treating a letter from the 
defendant as evidence of his means.” In support of my con- 
tention as to the present state of affairs, | quote from a letter 
received by solicitors instructed to attend on a “ disposal” 
and ask for a larger instalment offer than the £3 per month 
offered by the debtor, whose sole explanation of his means con- 
sisted of the following words on the form of admission: ‘‘ I have 
a number of other creditors with whom I have made similar 
arrangements’; the report from the solicitors who attended 
court says: ‘‘ The view taken by the registrar of the County 
Court is that, if the plaintiffs require a bigger instalment order 
than that offered by the defendant, they should call some evidence 
as to his means.’’ Willing although I am to agree that the view 
taken by your correspondent is the sensible one, it is not borne 
out by my personal experience of many courts and appears, 
if the explanatory note to the new rules means anything at all, 
to be a view which is not shared, except in the future where a 
claim of £40 or more is involved, by the Rules Committce. 

I apologise for the length of this letter, but felt it essential 
to deal with all the points raised. So far as I am concerned, | 
entertain no feelings of animosity to coftinty court registrars 
in general or particular. I have long felt that county court 
procedure has much which is superior to High Court practice. 
Equally there are some things which it could learn from the 
High Court. I should not like it to be thought that 1 consider 
the word ‘‘ merely”? adopted by your correspondent to be 
appropriate to any registrar. How much better it would be if, 
in any future correspondence, the gentleman in question would 
sign his name. I promise not to bite him nor to petition the 


Lord Chancellor for his removal ! 
S. P. Brst. 
Sturminster Newton, 
Dorset. 


Vendor’s Solicitor as Purchaser’s Solicitor’s Agent 

Sir,—I am interested to note the ruling of the Council of The 
Law Society regarding a vendor’s solicitor acting as purchaser's 
solicitor’s agent. 

It is difficult to understand the logic of those who permit the 
vendor’s solicitor to act for the purchaser in matters where his 
interests invariably at some stage conflict with those of their 
client, the vendor, but prevent him from acting in a_ purely 
administrative capacity for the purchaser's solicitor. 

S. Hati, LL.B. 

St. Helens. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


FIJI: RATING: METHOD OF ASSESSMENT 
Tetzner v. Colonial Sugar Refining Co., Ltd. 
Lord Tucker, Lord Keith of Avonholm and Lord Denning. 
Ist July, 1957 
Appeal from the Supreme Court of Fiji. 


The respondent company was the owner of a large sugar mill 
in Lautoka, Fiji, occupying some 650 acres, which was assessed 
by the appellant, who was the official valuer in the colony, for 
rating purposes at £161,297. The respondent alleged that the 
appellant had failed to assess the unimproved value of the land 
under the Local Government (Towns) Ordinance, 1947, in accord- 
ance with correct legal principle in that he had made a valuation 
on a comparison with the values of surrounding land. The 
Supreme Court upheld this contention. The official valuer 
appealed. 

Lorp KEITH OF AVONHOLM, giving the judgment of the Board, 
said that what was required was that the physical improvements, 
with any value which they attached to the land on which they were 
situated, be excluded from the valuer’s computation. The land 
would then be valued as land void of buildings but situated in 
the community with the amenities and facilities which had 
grown up around it. There was no objection in the process of 
valuation to regarding the land as land situated in a sugar town. 
The valuer need not shut his eyes to the fact that there was a sugar 
manufacturing industry in existence, though he was not entitled 
to value the sugar mill and its accessories situated on the subject 
land. Appeal allowed. 

APPEARANCES: E. I. Goulding and V. G. H. Hallett (Ranger, 
Burton & Co.) ; Sir Garfield Barwick, Q.C., B. J. M. MacKenna, 
Q.C., and L. G. Scarman, Q.C. (Murray, Hutchins & Co.). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law) [3 W.L.R. 338 
CEYLON: ESTATE DUTY: NOT EXIGIBLE ON 
DEATH OF HINDU COPARCENER 


A.-G. of Ceylon v. Arunachalam Chettiar (No. 1) 


Viscount Simonds, Lord Reid, Lord Cohen, Lord Somervell of 
Harrow, Mr. L. M. D. de Silva. 10th July, 1957 


Appeal from the Supreme Court of Ceylon. 


A father and son, who died on 23rd February, 1938, and 
9th July, 1934, respectively, were the only living coparceners of 
a Hindu joint family governed by the Mitakshara school of 
Hindu law, which had trading and other interests in Ceylon, 
India and other countries. On the death of the son the appellant, 
the Attorney-General of Ceylon, claimed that the son’s “ half- 
share ’’ of the assets of the business carried on by the family in 
Ceylon were subject to estate duty as being either “‘ property 
passing on the death of the deceased’ within the meaning of 
s. 7 of the Ceylon Estate Duty Ordinance, 1919, or “‘ property of 
which the deceased was at the time of his death competent 
to dispose’’ or in which he had an interest ‘‘ ceasing on his 
death ” to the extent to which a benefit accrued or arose by the 
cesser of such interest within s. 8 (1) (a) ands. 8 (1) (0), respectively, 
of the Ordinance. The Supreme Court of Ceylon on 12th October, 
1953, affirming a judgment of the District Court of Colombo, 
held that estate duty was not payable. The Attorney-General 
of Ceylon appealed. 


ViscouNnT SIMONDS, giving the judgment, said that it was a 
misuse of language to say that a coparcener had a “ half-share ”’ 
or any “‘share”’ of the family property (Appovier v. Rama 
Subba Aiyan (1866), 11 Moo. I.A. 75, 89). Although a co- 
parcener had rights, such as those of partition and alienation 
—which gave colour to the view that he had what might be 
called a “‘ share ’’—as against that the Karta (head of the family) 
had the duty to maintain out of the family property not only the 
coparceners but the female members of the family, and to provide 
thereout for other family purposes. In such circumstances it 


’ 


could not be said that the son had a “ share’”’ of the property 
which “‘ passed ’’ on his death within s. 7. Nor could it be said 
that immediately before his death he was ‘‘ competent to 
dispose ’’’ of the “ half-share.”” In so far as ‘‘ competency to 
dispose ’’’ rested upon a right to obtain partition, the family 
property included interests outside Ceylon, and it could not be 
assumed in the appellant’s favour that, had there been a partition, 
any part of the property in Ceylon would have fallen to the share 
of the son. Lastly, the son merely had a right to be maintained 
by the Karta out of the common fund to an extent in the Karta’s 
absolute discretion, and it could not be said that upon a cesser of 
that ‘interest’? a ‘‘ benefit’? of any value accrued to the 
surviving coparcener—the father—when the son’s “ interest ”’ 
lapsed. Accordingly, the claim to estate duty could not be upheld 
either under s. 7 or s. 8 (1) (a) or (b).. Appeal dismissed. 


APPEARANCES: Siry Frank Soskice, O.C., John Senter, Q.C., 
R. K. Handoo and J. Bisschop (T. L. Wilson & Co.) ; D. N. Pritt, 
Q.C., Ralph Millner, J. D. M. Derrett and S. Amerasinghe 
(Lee & Pembertons). 

[3 W.L.R. 293 


[Reported by CHarves Clayton, Esq., Barrister-at-Law] 


CEYLON: ESTATE DUTY: NOT EXIGIBLE ON 
DEATH OF HINDU COPARCENER 


A.-G. of Ceylon v. Arunachalam Chettiar (No. 2) 


Viscount Simonds, Lord Reid, Lord Cohen, Lord Somervell of 
Harrow, Mr. L. M. D. de Silva. 10th July, 1957 

Appeal from the Supreme Court of Ceylon. 

The father, the sole surviving coparcener of a Hindu undivided 
family, to which also a number of females belonged, died in 1938, 
shortly after the Ceylon Estate Duty Ordinance, 1938, came into 
operation, which, by s. 73, then provided that ‘‘ where a member 
of a Hindu undivided family dies, no estate duty shall be payable 
on any property proved to the satisfaction of the commissioner 
to be the joint property of that Hindu undivided family.’’ No 
other coparcener (after the death of his son in 1934) had come into 
existence during the father’s lifetime, but powers of adoption 
in his deceased son’s widow and in his own widows were, in fact, 
exercised after his death. At all material times the female 
members of the family had the right of maintenance and other 
rights which belonged to them as such members. The Attorney- 
General of Ceylon claimed estate duty in respect of the father’s 
estate in Ceylon. The Supreme Court of Ceylon, reversing the 
decision of the District Court of Colombo, held that estate duty 
was not payable. The Attorney-General appealed. 


VISCOUNT SIMONDS, giving the judgment, said, first, that the 
father was at his death a member of a Hindu undivided family, 
the same undivided family of which his son, when alive, was a 
member, and of which the continuity was preserved after the 
father’s death by the adoptions. Secondly, it was only by 
analysing the nature of the rights of the members of the undivided 
family, both those in being and those yet to be born, that it 
could be determined whether the family property could properly 
be described as “joint property ’’ of the undivided family. 
While it might be correct to describe the sole surviving coparcener 
as the ‘“‘ owner ”’ of the family property, that which he ‘‘ owned ” 
was joint family property. His ownership was such that on the 
adoption of a son it assumed a different quality ; it was such, too, 
that female members of the family had a right to maintenance 
out of it. The extent to which he could alienate it was an 
irrelevant consideration, for if he did not alienate it, it remained 
joint family property. Accordingly, while the undivided family 
persisted, the property in the hands of a single coparcener could 
properly be described as the “ joint property of’ that family, 
and was therefore exempt from estate duty on the death of the 
father under s. 73 of the Ordinance of 1938. Appeal dismissed. 


APPEARANCES: Siy Frank Soskice, Q.C., John Senter, Q.C., 
R. K. Handoo and J. Bisschop (T. L. Wilson & Co.) ; D. N. Pritt, 
Q.C., Ralph Millner, J. D. M. Derrett and S. Amerasinghe (Lee and 
Pembertons). 


ted by Cuartrs Crayton, I 


[3 W.L.R. 304 
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Portrait of a man 
who invested 


with ABBEY NATIONAL 
naturally ! 


A lazy fellow? Not a bit of it. He works 

hard and plays hard, but he has the gift of 
being able to relax as well. For very good reasons too: He’s 
made his mark in his profession . . . his future seems 


assured, and is all the brighter 





because he invests a good propor- 
A SAFETY-FIRST 
INVESTMENT 


10° 
33/, 


INCOME TAX PAID 
BY THE SOCIETY 


tion of his savings in Abbey 
National. 


Abbey National yields him 34 per 
cent. with income tax paid by the — 


Society. This is equal to £6.1.9 per 


: ; J = This is equivalent to 
cent. where income tax is paid at = 


the standard rate —a good return = £6 ® i e 9 


per cent where Income 
Tax is paid at the 
Standard Rate 


by any test. Remember, too, any 
sum from £1 to £5,000 can be 
invested. = 
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ABBEY NATIONAL 


BUILDING SOCIETY 


Member of The Building Societies Association 
A national institution with assets of 
£258,000,000 


Branch and other offices throughout the United Kingdom: 
see local directory for address of nearest office 


ABBEY HOUSE - BAKER STREET - LONDON - N.W.1. 





Tel.: WELbeck 8282 
CVS.444 
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SIR WINSTON CHURCHILL URGES YOU 
TO GIVE AND BEQUEATH SO THAT 











40,000 LIMBLESS 
EX-SERVICEMEN 


who have given part of themselves—for their country—for ever, 
can be helped. Many are totally incapacitated and funds are needed 
© acquire, maintain and equip further homes to enable them to lead 
full and useful lives. 
Please make your Donation or Legacy to : 
Major the Earl of Ancaster, T.D., B.L.E.S.M.A. Chairman of Appeal 
or Mrs. C. Frankland Moore, M.B.E., Honorary Director of Appeal, 


31 PEMBROKE RD., KENSINGTON, LONDON, W.8 
Telephone : WEStern 4533 


BRITISH LIMBLESS EX-SERVICEMEN'S ASSOCIATION 


(Registered in accordance with the National Assistance Act, 1948) 
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ROYAL COLLEGE OF 
SURGEONS OF ENGLAND 


Recognised by Law as a Charity 


The College, one of the leading centres of surgical 
research and study, is, with its unique opportunities, 
expanding and increasing its programme of research, 
especially in the fields of SURGERY OF THE HEART, 
BLOOD PRESSURE and INFANTILE PARALYSIS. 
The College also carries out extensive teaching activities 
for post-graduate students. 
IT IS NOT UNDER STATE CONTROL 


FUNDS ARE Research Scholarships and Grants 
Purchase of scientific equipment 
Maintenance of College 

URGENTLY laboratories 


Maintenance of the Buckston 
Browne Research Centre at 
Downe, Kent 


LEGACIES are particularly acceptable 
SUBSCRIPTIONS can be made by seven-year covenant 


GIFTS and enquiries should be addressed to the Secretary, Royal College 
of Surgeons, Lincoln's Inn Fields, London, W.C.2 


REQUIRED FOR 
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House of Lords 


INCOME TAX: ‘“ EXPENSES OF MANAGEMENT ” : 
LIFE ASSURANCE COMPANIES : BROKERAGE AND 
STAMP DUTIES ON PURCHASE AND SALE OF 
SECURITIES 
Sun Life Assurance Society v. Davidson 
Phoenix Assurance Co., Ltd. v. Logan 


Viscount Simonds, Lord Morton of Henryton, Lord Leid, 
Lord Keith of Avonholm and Lord Somervell of Harrow. 
4th July, 1957 

Appeal from the Court of Appeal ([1956) Ch. 524; 100 Sot. J. 
449). 

Under s. 33 (1) of the Income Tax Act, 1918, two life assurance 
companies claimed repayment of so much of the income tax paid 
by them for the year of assessment 1949-50 as was equal to the 
amount of tax on the “sums disbursed as expenses of manage- 
ment (including commissions) ’’ in the terms of the section, for 
the year ended 3lst December, 1949, The claim was objected to 
by the Crown on the ground that, included in the expenses of 
management claimed, there were sums which the companies 
disbursed by way of brokerage and stamp duties, and it accord- 
ingly fell to be heard and determined in like manner as in the 
case of an appeal against assessment. The sole question raised 
was whether sums paid or suffered in the year ended 
3ist December, 1949, in respect of brokerage or stamp duties 
by the Sun Life Assurance Society, Ltd., amounting to £40,773, 
and by Phoenix Assurance Co., Ltd., amounting to £62,806 
which, less consequential reduction of foreign life restriction, was 
£59,183—were “expenses of management ’”’ within s. 33 (1). 
The Court of Appeal decided in favour of the Crown and the 
companies appealed to the House of Lords. 


ViIscoUNT SIMONDs, dealing first with the case of the Sun Life 
Assurance Socicty, said that its profits were assessable under 
case I of Sched. D, but no such assessments had been made 
because the Crown had elected to charge it, not on its trading 
profits, but on its income from investments. It was bound by 
s. 3 of the Assurance Companies Act, 1909, to keep a separate 
account of all its receipts from life assurance business, and those 
receipts had been carried to and formed a separate fund known as 
the Life Assurance Fund. According to the case stated, the 
business of life assurance was highly competitive and it was 
therefore essential, in order to keep the society’s premiums as 
low as possible, that it should invest its premiums to the best 
advantage so as to earn a rate of interest sufficient to meet its 
obligations under its policies as well as to provide profits. Thus, 
in the ordinary course of its business it had to purchase and sell 
investments. Its right to relief could not depend on the way in 
which it chose to treat payments for brokerage and stamp duties 
in its books. Counsel for the society referred to the origin of 
the expression “‘ expenses of management,” found in Sched. I 
to the Act of 1909 and incorporated from earlier Acts. The form 
there, which was that of a revenue account, contained (inter 
alia) two headings of deductions (1) commission, and (2) expenses 
of management, but it could not be inferred from this that all 
disbursements fell within one or other of those headings. There 
was another heading: ‘Other payments (accounts to be 
specified).”” As a matter of accounting, such disbursements 
need not be and generally were not included in the item ‘‘ expenses 
of management.”’ In interpreting the words in question, it was 
of the first importance that they were words of qualification or 
limitation. It was not all expenses incurred by the society that 
were deductible. Some only of the expenses which would be 
deductible under case I of Sched. D were here deductible. 
Counsel for the society admitted that there could not be included 
in the expenses of management the cost of purchase of the invest- 
ments themselves. If the expense of purchasing an investment 
was not an expense of management, there was no valid ground of 
distinction between the price of the stock purchased and the 
stamp duty and brokerage. Each item was part of the expenses 
of the particular purchase, not of the expenses of management. 
““Management ”’ was not equivalent to running the company’s 
business in a wide and almost colloquial sense. If it had that 
meaning, it would cover the price of the investment equally with 
the brokerage and stamp duties. But it was conceded that it 
did not cover this and the three constituents of the cost should 
not be treated differently. Both appeals should be dismissed. 


‘“* The Solicitors’ Journal ” 
Saturday, July 27, 1957 


Lorp Morton, Lorp KEITH and LORD SOMERVELL agreed 
that the appeals should be dismissed. 

Lorp Rep would have allowed the appeals so far as brokerage 
was concerned. Appeals dismissed. 

APPEARANCES: Russell, Q.C., Bucher, QO.C., and Crees: 
(Hair & Co.); Talbot, Q.C., and S. Young (Slaughter & May) ; 
Borneman, Q.C., and Sir Reginald Hills (Solicitor of Inland 
Revenue). 


[Reported by F. Cowrer, Esq., Barrister-at-Law] [3 W.L.R. 362 


Court of Appeal 


PROCEEDINGS FOR FORFEITURE OF LEASE: 
LEASEHOLD PROPERTY (REPAIRS) ACT, 1938: 
LEAVE TO SUE ASSIGNEE 
Kanda and Another v. Church Commissioners for England 
Morris and Pearce, L.JJ. 5th July, 1957 

Appeal from Barry, J. 

In February, 1956, the Church Commissioners for England, 
the landlords of premises in Paddington, London, let on a term ot! 
which more than three years remained unexpired, served on the 
tenant, S. Kanda, a notice under s. 146 of the Law of Property 
Act, 1925, alleging that there had been breaches of a covenant in 
the lease to keep the property in repair, specifying the breaches 
complained of and requiring the tenant to remedy them within 
two months. The tenant served a counter-notice claiming the 
benefit of the Leasehold Property (Repairs) Act, 1938. In 
January, 1957, leave to start proceedings against the tenant 
was obtained. At or about the same date the tenant assigned his 
interest to A. St. Clair Bridgwater, a West Indian, for £300. 
The landlords were aware of the assignment, though their consent 
was not sought nor required and the assignee was, apparently, 
aware before taking the assignment that proceedings for forfeiture 
of the lease were pending against the tenant. Proceedings werc 
brought against the tenant, the assignee being joined as a 
defendant by leave of the master obtained ex parte. No applica- 
tion for leave to proceed against the assignee was made, nor was 
any notice pursuant to s. 146 of the Law of Property Act, 1925, 
served on him. He was served with the writ but failed to enter 
an appearance and judgment was obtained against him in default 
of appearance. He then applied to have the judgment set aside. 
The master made the order asked for, but Barry, J., set it aside 
and the assignee appealed. 

Morkis, L.J., said that the requirement of s. 146 of the Act ot! 
1925 had been sufficiently complied with by notifying the person 
who was “ the lessee ’’’ at the time when the notice was served, 
and that no further notice had to be given to the assignee. The 
tenant had, however, claimed the benefit of the Act of 1938 
and no proceedings could be taken thereafter by the landlords 
to enforce a right of re-entry or forfeiture without leave of the 
court. Leave to progeed against the tenant had been obtained 
but leave to sue the assignee had been neither sought nor obtained, 
and such leave was necessary before proceedings could be brought 
against him. The order made by the master setting aside the 
judgment against him should, accordingly, be restored. 

Pearce, L.J., agreed. Appeal allowed. 

APPEARANCES : Maurice Share (Scott, Winter & Co.) ; Bernard 
R. Braithwaite (Trower, Still & Keeling). 

(Reported by Miss E. Dancerrie.p, Barrister-at-Law]) [3 W.L.R. 353 


Chancery Division 


INCOME TAX: ROYALTIES PAID AFTER AUTHOR'S 
DEATH FROM CONTRACTS MADE BY HIM 
Carson (Inspector of Taxes) v. Cheyney’s 
Executor 

6th June, 1957 

Appeal from the Commissioners for the General Purposes of 
the Income Tax. 

The appeal was by the Crown against a decision that large 
sums received by the executor of Peter Cheyney, the author, after 
Peter Cheyney’s death, representing periodical payments arising 
out of contracts made by Peter Cheyney during his lifetime in 


Harman, J. 
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the course of his profession as an author, were exempt from 
charge to tax. On 29th March, 1956, the executor of the will of 
Peter Cheyney (who died on 25th June, 1951), appealed against 
assessments to income tax made upon him under Sched. D of the 
Income Tax Acts, 1918 and 1952, for the years 1951-1952 and 
1952-1953, the assessments respectively totalling £10,000 and 
£18,000. The question was whether these sums paid to the 
executors after the death of Peter Cheyney as royalties under 
agreements entered into by him were assessable to tax under 
case III or case VI of Sched. D. There were between 50 and 60 
such agreements. During his lifetime Peter Cheyney had entered 
into these agreements with publishers to write books or for the 
publication of books already written. Four only of such agree- 
ments were put in evidence and it was agreed between the parties 
that the decision of the court should apply to moneys paid under 
all other agreements unless the court should distinguish one of 
those four agreements from another. The commissioners held 
that the sums were rewards for professional services rendered by 
Cheyney and that his death did not alter their nature so as to 
make them taxable under case III or case VI. The Crown 
appealed. 

Harman, J., said that the point was whether these payments 
were to be regarded as remuneration for personal services or 
professional activities of the deceased received after the cesser 
of the professional activity, or whether they should be regarded 
as moneys arising from the exploitation of the author’s property, 
namely, the copyrights in sundry of his books. There was a 
considerable difference between the first three agreements and the 
fourth, for the first three dealt with works to be written and in 
which, therefore, no copyright or property could exist when the 
agreements were made, whereas the fourth dealt with the 
exploitation in the French language of an existing work being 
itself the subject-matter of copyright, though the proposed 
translation would, when made, have copyright of its own. It 
was the contention of the taxpayer that the decision in Stainer’s 
Executors v. Purchase [1952] A.C. 280 was indistinguishable 
from the present case. That case concerned receipts by his 
executors arising out of the professional activities of a film actor 
known as Leslie Howard, and bore a strong resemblance to the 
present one. It was agreed that during the professional life of the 
actor in Stainer’s case and during the professional life of the 
author in the present case the receipts from agreements of this 
sort were part of professional remuneration and it was held in 
Stainer’s case that they could not be taxed under any but case II, 
and as taxation under that case ceased when death caused the 
end of the professional activity it followed that the Crown had 
exacted all the tax exigible and could not tax the same subject- 
matter again by having recourse to case III or case VI. The 
same was said to be true here. The Crown sought to distinguish 
Stainer’s case and relied on Bennett v. Ogston (1930), 15 Tax Cas. 
374; there a moneylender, when he died, had outstanding 
promissory notes on which the debtors continued to pay interest, 
and it was held that his executors were liable to pay tax under 
case III although in his lifetime the interest had been taxed 
under case I as part of the profits of his trade. So far as the classes 
represented by the first three contracts here were concerned, he 
felt that the royalty payments ought to be regarded as professional 
remuneration to the author for his services to be rendered in 
writing the book contracted for. There was nothing in the 
nature of copyright in existence to be exploited like the money 
in the moneylender’s case. Although he felt much more doubt 
about the fourth case because there was already at the date of 
the contract a copyright which it might be said that the owner 
was exploiting, on the whole he felt that. that distinction was too 
fine and that all the contracts should be looked at as part of the 
professional activities of the author. These should be taxed 
year by year, and if the Crown did not take these potential 
receipts into account while the professional activities were 
continuing it must be taken to have exacted all the tax exigible 
and could not by appealing to another case exact further tax for 
the same activity. His lordship read the speech of Lord Asquith 
in Stainer’s case and concluded: ‘ Every word of that could serve 
for a description of the present case,’’ and he thought that he 
was bound by it to reach the same conclusion and to dismiss this 
appeal. Appeal dismissed. 

APPEARANCES: Hilary Magnus, Q.C., Sir Reginald Hills and 
Alan Orr (Solicitor of Inland Revenue) ; B. L. Bathurst, Q.C., and 
C. N. Beattie (Frere, Cholmeley & Nicholsons). 

[Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [3 W.U.R. 344 
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COMPULSORY PURCHASE: NOTICE TO ‘TREAT: 
ATTEMPT TO ENFORCE AFTER MANY YEARS’ 
DELAY 
Grice and Another v. Dudley Corporation 


Upjohn, J. 7th June, 1957 


Action. 

In 1937 the defendant corporation made a compulsory purchase 
order, pursuant to the Public Works Facilities Act, 1930, which 
provided that the Lands Clauses (Consolidation) Act, 1845, should 
apply to such order, authorising them to acquire the property 
of A for the purposes of road widening and erecting a market 
hall. On 2nd December, 1938, the Minister of Transport 
approved the scheme and on 5th January, 1939, the corporation 
served a notice to treat on /x. In July, 1939, the parties agreed 
that the compensation for the property should be £5,700 and a 
further £300 for fixtures and fittings. Owing to the outbreak of 
war in September, 1939, the matter lapsed. On 28th December, 
1942, K died, having by her will appointed the plaintiffs to be her 
executors. Between 1951 and 1954 various new schemes of 
improvement differing substantially from that comprised in the 
1937 order were proposed by the corporation, but no final plans 
were made. In August, 1954, the corporation raised the question 
of purchasing the plaintiffs’ property at the price agreed in 1939, 
to which the plaintiffs objected, and in 1955 the corporation 
threatened to pay the compensation money into court and execute 
a deed poll vesting the property in themselves pursuant to 
ss. 76 and 77 of the Lands Clauses (Consolidation) Act, 1845. 
The plaintiffs brought this action for a declaration that the 
notice to treat, dated 4th January, 1939 (and served 5th January, 
1939), was no longer valid and effective, it being admitted by the 
corporation that their plans for development, although not yet 
finalised, did not include either the road widening or the provision 
of a market hall. 

Upjoun, J., said that the plaintiffs contended that the service 
of the notice to treat was not, in itself, an exercise of compulsory 
powers of acquisition of land and, no other step to exercise such 
powers having been taken within the three years—that was 
conceded—from the date of the special Act (the 1937 order), 
no exercise of the power could now be valid having regard to 
s. 123 of the Lands Clauses (Consolidation) Act, 1845. Secondly, 
if, contrary to the plaintiffs’ submission, service of the notice 
was an exercise of such compulsory powers, it was no longer 
enforceable, intey alia, because (1) the notice to treat had been 
abandoned, or (2) the corporation were precluded from enforcing 
it by reason of their laches or acquiescence. ‘The relationship 
between the parties created by the service of the notice to treat 
had sometimes been described as a quasi-contract. The question 
was whether the giving of such a notice was the exercise of 
compulsory powers of acquisition of land for the purposes of 
s. 123 of the Act. In his judgment, for the purposes of s. 123, 
the service of a notice to treat was an exercise of compulsory 
powers and, therefore, it was given within’ the required period. 
So far, therefore, the result seemed to be this: the promoters, 
i.e., the corporation, served a valid, effectual notice exercising 
compulsory powers which led to the creation of a legal relation- 
ship between the parties which he had algeady described. Once 
that notice was served, s. 123 was out of the picture and ro further 
period was laid down by statute within which the next step to 
acquire the property had to be taken. The authorities 
established the following propositions: First, the promoter 
exercising statutory powers must proceed to enforce his notice 
in what, in all the circumstances of the case, was a reasonable 
period. If he slept on his rights he would be barred if his delay 
was not explained. If it was explained, he would be allowed to 
enforce the notice providing it was equitable that he should do 
so. Secondly, the promoter might evince an intention to 
abandon his rights given to him by the notice to treat, in which 
case those rights had to be treated as abandoned. Thirdly, 
this court had an inherent jurisdiction to control the exercise 
of statutory powers if, but only if, it could see that the powers 
were being exercised not in accordance with the purpose for which 
the powers were conferred. It seemed that the original scheme 
was dead and the proposals now were quite different. Looking 
at all the circumstances of this case, the promoters seemed to 
have abandoned the order; they simply were not proposing 
to carry it out. They could not, consistently with the principles 
which he had enunciated, compel an owner to submit to a 
compulsory purchase order, the power to issue which was 
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conferred upon them for certain specific and detailed matters 
set out in the order. The corporation could no longer be 
permitted to treat the notice to treat as being any longer valid 
or operative. Accordingly, he proposed to make a declaration 
that the notice to treat was no longer of validity or legal effect, 
and would declare that the defendants had no powers under or by 
virtue of the compulsory purchase order to acquire the plaintiffs’ 
premises or any part thereof. Declaration accordingly. 
APPEARANCES: Percy Lamb, O.C., and G. A. Grove (Stafford 
Clark & Co., for William Wright & Son, Dudley) ; Geoffrey Cross, 
O.C., and H. E. Francis (Lees & Co., for P. D. Wadsworth, 


Dudley). 
[Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [3 W.L.R. 314 


Queen’s Bench Division 


MASTER AND SERVANT: VICARIOUS LIABILITY: 
ACCIDENT WHILE EMPLOYEE COLLECTING 
WAGES 


Staton v. National Coal Board 
19th June, 1957 
Action adjourned from Nottingham Assizes. 


Iinnemore, J. 


The plaintiff's husband, a miner employed by the defendants 
at a colliery in Nottingham, was crossing a motor omnibus park 
which formed part of the colliery premises when he came into 
collision with a pedal cycle being ridden by one Townsend. As 
a result of the injuries he received the plaintiff's husband died. 
Townsend was employed by the defendants as a full-time first 
aid attendant, and at the time of the accident was cycling from 
the time office, where he had obtained his time sheet, to the 
general office, to draw his wages. The plaintiff alleged that the 
accident was caused by the negligence of Townsend, and claimed 
damages from the defendants under the Fatal Accidents Acts, 
1846 to 1908, and the Law Reform (Miscellaneous Provisions) 
Act, 1934. 

FINNEMORE, J., having held that the accident was due solely 
to the negligence of Townsend, said that the issue was simply 
whether a man, after he had finished his actual work, was still 
in the course of his employment when he went to collect his wages. 
One had to approach a question of this sort in a common-sense 
and realistic way. Apart from authority, it would seem that 
clearly a man was still in the course of his employment when he 
went to collect his wages on his master’s premises. In Lowry v. 
Sheffield Coal Co., Ltd. (1907), 24 T.L.R. 142, and Riley v. 
William Holland & Sons, Ltd. {1911} 1 K.B. 1029, which were 
decided under the Workmen’s Compensation Acts, the 
facts were almost exactly in point with the present case, and if 
those cases were binding on this case there was an end of the 
matter. But whether or not they were binding, in his lordship's 
view, Townsend, going to get his wages on his employers’ premises 
at the place to which they had decided that he should go, was 
acting in the course of his employment and, therefore, the 
employers would be responsible for the negligent way in which he 
rode his bicycle under the circumstances. Judgment for the 
plaintiff. 

APPEARANCES : G. R. Swanwick, O.C., W. W. Stabb and D. A. 
Barker (Hopkin & Sons, Mansfield); Richard Elwes, O.C., G. A. J. 
Smallwood and Charles) McCullough (Lawrence C. Jenkins, 
Nottingham). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 893 


ROAD TRAFFIC: TRACTOR TOWING COMBINE 
HARVESTER: WHETHER ONE VEHICLE 
William Gwennap (Agricultural), Ltd. v. Amphlett 
Lord Goddard, C.J., Byrne and Devlin, JJ. 20th June, 1957 

Case stated by Stafford justices. 

In September, 1956, an employee of the appellants, who 
were agricultural engineers, was driving along a road a motor 
tractor towing a combine harvester. The combine harvester, 
which was not a mechanically propelled vehicle but which relied 
on a tractor for its power, was a “land implement ”’ within the 


meaning of reg. 3 (1) of the Motor Vehicles (Construction and Use) 
Regulations, 1955, and the appellants were collecting it for repair. 
The tractor, which was less than 7 feet 6 inches in width, was a 
“ Jand tractor ’’ within the meaning of regs. 3 (1) and 10 of the 
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Motor Vehicles (Authorisation of Special Types) General Order, 
1955, and the combined width of the two vehicles, which over- 
lapped, was 12 feet 6 inches. Informations were preferred against 
the driver and his employers alleging failure to comply with the 
requirements of reg. 10 (c) (iii) and (d) of the Motor Vehicles 
(Authorisation of Special Types) General Order in that, the vehicle 
exceeding 11 feet in width, two persons were not in attendance 
additional to the driver, and that, the vehicle exceeding 9 feet 
6 inches in width, the chief constable had not been notified of the 
proposed journey. There was no separate information preferred 
alleging that the motor tractor was more than 7 feet 6 inches 
in width contrary to reg. 33 of the Motor Vehicles (Construction 
and Use) Regulations, 1955. The justices convicted both defen- 
dants, who appealed by case stated. 

DEvLIN, J., said that reg. 10 of the Motor Vehicles (Authorisa- 
tion of Special Types) General Order afforded a defence to a person 
who would otherwise be committing an offence against reg. 33 
of the Motor Vehicles (Construction and Use) Regulations, 1955, 
and did not create new offences, but that, in any event, no offence 
had been committed under reg. 33 because, applying the reasoning 
in Rogerson v. Stephens (1950) 2 All E.R. 144, the motor tractor 
and combine harvester remained two separate vehicles, even 
though they were coupled together and the tractor could have 
been used to provide power for the combine harvester. 

Lorp Gopparpb, C.J., and Byrne, J., agreed. Appeal 
allowed. 

APPEARANCES: IW. G. Wingate (Gregory, Rowcliffe & Co., 
for Pickering & Pickering, Stafford); WK. S. W. Mellor (Smiles 
and Co., for P. T. W. Butters, Stafford). 


[Reported by G. D. Biack, Esq., Barrister-at-Law [1 W.L.R. 910 


WITHDRAWAL OF CONSENT TO SUMMARY TRIAL 


R. v. Craske ; ex parte Metropolitan Police 
Commissioner 

Lord Goddard, C.J., Byrne and Devlin, JJ. 2nd July, 1957 

\pplications for orders of prohibition and mandamus. 

A youth under twenty-one years of age was charged before a 
metropolitan magistrate with four offences relating to a motor 
car. One of the offences, namely, receiving the car knowing it to 
be stolen, contrary to s. 33 of the Larceny Act, 1916, was an 
indictable offence which, under s. 19 of the Magistrates’ Courts 
Act, 1952, was triable summarily provided that the accused 
consented. Of the other three charges two were summary offences 
and one, taking and driving the car away without the consent of 
the owner, was an offence under s. 28 of the Road Traffic 
Act, 1930, which could be tried summarily if the magistrate so 
chose. The magistrate determined to try all the charges 
summarily. The accused was asked whether he consented to 
be tried summarily on the receiving charge, in accordance with 
s. 19 (5) of the Act of 1952, said that he did, and pleaded not 
guilty. The trial was then adjourned in order that he could be 
legally represented. At the adjourned hearing the accused 
asked to be allowed tb withdraw his consent. The magistrate 
allowed him to do so and proceeded to inquire as an examining 
magistrate into the charge of receiving with a view to committal 
for trial. The Commissioner of Police moved for an order of 
prohibition to prohibit the magistrate from inquiring into the 
charge, contending that he was precluded from so doing by s. 24 
of the Act of 1952 as he had “ begun to try ”’ the case summarily ; 
and for an order of mandamus directing him to proceed with the 
summary trial on the ground that he was bound in law to do 
so by the terms of s. 19 (5). 

Lorp Gopparp, C.J., said that the question was whether a 
person, having elected to be tried summarily, and having pleaded 
not guilty, could be allowed to withdraw his election and say 
instead ‘‘ I elect to go for trial by jury.”’ In his opinion the 
magistrate could allow him to do so, as the magistrate had not 
begun to try the case within the meaning of s. 24 of the Magistrates’ 
Courts Act, 1952, until he had, at any rate, begun to hear the 
evidence. Parliament could not have meant to create a wholly 
different state of affairs in magistrates’ courts with regard to 
indictable offences from that which prevailed at assizes or 
quarter sessions where a prisoner could withdraw his plea after 
the indictment had been read to him and before the jury was 
empanelled. At assizes the trial did not begin until the prisoner 
was put in charge of the jury. Had it been intended that in 
the magistrates’ court an election, once given, could never be 
withdrawn, s. 24 would have been worded very differently. One 
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should not lightly deprive persons of their right to be tried by a 
jury if they wanted to. There was nothing in s. 24+ which obliged 
him to hold that the magistrate had begun to try the case when 
all that had happened was that he had taken the plea. That 
section did not apply except where the magistrate had begun to 
hear the evidence. The motions should be discharged. 

ByRNE, J., who agreed, said that to say that the trial began 
when an election had been made and a plea entered would be 
straining the language of the statute and straining it against the 
liberty of the subject, because it was of great importance that a 
right that any person had to be tried by jury should be preserved. 

DEvLIN, J., said that he found difficulty on the point as to 
whether the trial did or did not begin with the plea, having 
regard to ss. 19 and 24 of the Act of 1952, but even supposing the 
trial had begun he did not think that the words of s. 19 (5) 
required so harsh and unreasonable a construction as that given 
them by the applicant, namely, that once the accused had 
consented to summary trial no magistrate could give him an 
opportunity of reconsidering that consent unless it had been 
given by mistake. Parliament had used the word “ shall”’ in 
the subsection in relation to the object of the section, which was 
to lay down the things which had to be done before the trial 
was proceeded with. There was nothing in the words of the 
subsection to deprive a magistrate of the ordinary right which a 
court must have in the interests of justice to give a man who had, 
perhaps ill-advisedly, given his consent to abandoning his right 
to trial by jury, the opportunity of reconsidering it. 

APPEARANCES: J. H. Buzzard (Solicitor, Metropolitan Police) ; 
Rodgey Winn (Treasury Solicitor) ; Desmond Vowden (R. W. Platt). 
{Reported by Mrs. E. M. Wettwoop, Barrister-at-Law]) [3 W.L.R. 308 


Probate, Divorce and Admiralty Division 


DIVORCE : MARRIAGE SETTLEMENT: INJUNCTION 
Hindley v. Hindley 


Davies, J. 5th June, 1957 


Summons for an injunction. 

A husband caused to be paid to a wife, at a time when she was 
his mistress, a sum of £45,000, hoping that she would marry him 
and desiring to show that he would make proper provision for her. 
Shortly after the marriage, the trustees of a settlement, having 
an absolute discretion to pay sums of money to persons or classes 
of persons, one of which was the wife, for their ‘‘ absolute use or 
benefit,’ paid to the wife a sum of £68,000. The husband 
commenced divorce proceedings and, invoking the power of the 
court under ss. 24 and 25 of the Matrimonial Causes Act, 1950, 
with regard to these transactions and a covenant which he had 
executed in favour of the wife, sought an injunction restraining 
the wife from disposing of funds representing the ‘‘ ante-nuptial 
settlement ”’ of £45,000 and the “ post-nuptial settlement ”’ of 
£68,000. By his affidavit in support of the application for an 
injunction he swore that the wife had told him that she was 
proposing to leave England and that, to his knowledge, she had 
disposed of certain shares representing part of the funds. 

Davies, J., said that it had been submitted on the authority 
of Scott v. Scott [1951] P. 193 that the court has no power to 
grant an injunction. But the present application was not an 
attempt to prevent the wife from dealing with what were 
admittedly her assets, as in the case of a husband against whom 
an order for permanent maintenance or alimony ought to be made, 
but a case where it was said that the two sums of money which 
had passed into her hands were not her own unfettered property, 
but were property subject to a settlement and property which 
the court ought to take away from her. Supposing that there 
was evidence that one of the parties to a settlement was making 
away with any of the assets comprised in the settlement in such 
a way that the power of the court to deal with it would be inter- 
fered with and impaired, it seemed absurd to suggest that the 
court would not exercise its summary remedy or power of granting 
an injunction to prevent its own jurisdiction from being stultified. 
Therefore, he had no doubt about his powers to grant an injunction 
were the case a proper one. But was it a proper case to grant an 
injunction ? The main question on that seemed to be whether 
there was a prima facie case that either or both of the transactions 
were settlements. It was difficult, indeed, to find any real test 
as to what was a settlement. In seeking to follow the authorities 
that had been cited he was struck particularly by two passages. 
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The first was the observation of Romer, J., in Bosworthich v. 
Bosworthick {1927} P. 04, 72, in which Romer, J., sitting in the 
Court of Appeal, emphasised that one of the matters which was 
relevant in considering whether there was a settlement or not 
was : was there something in the nature of periodical payments ? 
Again, in one of the most recent cases on the subject, Pearce, J., 
in Parrington v. Parrington [1951] 2 T.L.R. 918, after reviewing 
the authorities, said, referring to Hubbard (orse. Rogers) v. 
Hubbard [1901] P. 157, that in that case the husband had assigned 
a house to trustees for the wife and the trustees had assigned 
it to her absolutely, but that in the case before him the wife 
would for some years to come have to make payments under a 
bond, and the husband would remain liable as guarantor in respect 
of the wife’s obligations under the mortgage, if she should make 
default ; that it could not properly be said that the transaction was 
wholly over and done with on either side, and that the original 
post-nuptial settlement constituted by the purchase of the hotel 
had ceased to exist. In the present case, ali that he (Davies, J.), 
was considering, was whether the transactions were prima facie 
settlements which ought in the circumstances to be given the 
anticipatory protection of an injunction. There was no clement 
of periodicity either with regard to the £45,000 (which struck 
him as something more in the nature of a present to a mistress 
than anything else), nor in the case of the £68,000. And when 
one asked in regard to each transaction whether anything remained 
to be done, or whether it was over and done with, the answer was 
that it was over and done with. The wife had had the money and 
she would not have done any wrong if she had thrown it away 
or put it ona horse. He was quite unable to see that with regard 
to either of these two transactions, the £45,000 transaction or the 
£68,000 transaction, there was such a likelihood of them being 
held to be in the one case an ante-nuptial settlement, or in the 
other case, a post-nuptial settlement, that he ought to exercise 
the jurisdiction which was invoked, namely, to prevent the 
wife from dealing with whatever might be left of either sum of 
money in whatever form the sum of money might be. Application 
dismissed. 

APPEARANCES: Armstead Fairweather (Bernard Taylor and 
Douglas Mann) ; Victor Williams (Withers & Co.). 


[Reported by Miss ELaine Jones, Barrister-at-Law [1 W.L.R. 898 


Court of Criminal Appeal 


CAPITAL MURDER: MALICE AFORETHOUGHT : 
APPLICATION OF HOMICIDE ACT, 1957 
R. v. Vickers 
Lord Goddard, C.J., Hilbery, Byrne, Slade and Devlin, J J. 
5th July, 1957 

Appeal against conviction. 

The appellant broke into a house with the intention of commit- 
ting a burglary and was found by the ownéf, an elderly woman. 
In order to prevent recognition he struck her many blows and 
she died. The appellant was convicted of capital murder. He 
appealed on the ground that by s. 1 (1) of the Homicide Act, 
1957, which provides: ‘‘ Where a person kills another in the 
course or furtherance of some other offence, the killing shall not 
amount to murder unless done with the same malice aforethought 
(express or implied) as is required for a killing to amount to murder 
when not done in the course or furtherance of another offence,”’ 
‘‘constructive malice’”’ had been abolished, and as the death 
occurred in the course of causing grievous bodily harm, the 
necessary malice aforethought to establish murder could not be 
implied from that, and he was not guilty of murder but of 
manslaughter. 

Lorp GoppDarD, C.J., delivering the judgment of the court, 
said that the point raised on the appellant’s behalf turned entirely 
on s. 1 (1) of the Homicide Act, 1957. The marginal note to 
s.1 was: ‘‘ Abolition of ‘ constructive malice.’ ’’ That expression 
indicated something different from implied malice and was 
generally used where a person caused death during the course of 
carrying out a felony of violence ; that had always amounted to 
murder. Murder was killing with malice aforethought and 
‘“ malice aforethought ’’ was a term of art. It had always been 


defined in English law as an express intention to kill, or an implied 
intention where a person intended to harm the victim and the 
victim died as a result of the infliction of that grievous bodily 
harm. 


It would be observed that the section preserved implied 
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malice as well as express malice and the words ‘‘ where a person 
kills another in the course or furtherance of some other offence ”’ 
could not, in the court’s opinion, be referred to the infliction 
of grievous bodily harm where the accused killed a person by 
having assaulted him with intent to do grievous bodily harm. 
The “ furtherance of some other offence ’’ had to refer to the offence 
he was committing or endeavouring to commit other than the 
killing, otherwise there would have been no sense in it. In the 
present case it was perfectly clear that the ‘‘ other offence ’’ was 
the burglary. It seemed clear that what the Legislature was 
providing in s. 1 (1) was that where a killing was committed in 
course or furtherance of another offence, one had to ignore the 
other offence. What one had to consider were the circumstances 
of the killing. It was not enough to say the accused killed in the 
course of a felony unless the killing was done in a manner which 
would amount to murder ignoring the commission of the felony. 
In the present case the appellant was guilty of murder because he 
killed a person with the necessary malice aforethought which was 
implied from the fact that he intended to do grievous bodily 
harm. Appeal dismissed. 

APPEARANCES: D. J. Brabin, Q.C., and Morris Jones (Registrar, 
Court of Criminal Appeal); Sir Reginald Manningham-Buller, 
.C., A.-G., J. di V. Nahum, Q.C., and Desmond Bailey (Director 
of Public Prosecutions). : 


{Reported by Miss C. J. Exxis, Barrister-at-Law] [3 W.L.R. 326 


CAPITAL MURDER: DIMINISHED RESPONSIBILITY : 
DEGREE OF PROOF REQUIRED: DIRECTION TO JURY 
R. v. Dunbar 

Lord Goddard, C.J., Byrne and Devlin, JJ. 

Appeal against conviction. 

The appellant, Ronald Patrick Dunbar, was charged at 
Newcastle-upon-Tyne Assizes on 16th May, 1957, under s. 5 (1) (a) 
of the Homicide Act, 1957, with capital murder in that on 
5th March, 1957, he murdered Selina Mewes in the course or 
furtherance of theft. At the trial there was no dispute that the 
appellant was responsible for the killing or that it was done in 
the course of theft. The only defence raised was that he was 
suffering from diminished responsibility within the terms of s. 2 (1) 
of the Homicide Act, 1957, and it was submitted that in the 
circumstances the proper verdict for the jury to return would 
be not murder but manslaughter in accordance with s. 2 (3). 
At the trial a psychiatrist gave evidence that the appellant was a 
psychopath suffering from an abnormality of the mind, but the 
prison doctors were firmly of the opinion that he was not. The 
issue was left to the jury, who found the appellant guilty of 
murder. He was sentenced to death. He appealed on the ground 
that the judge failed properly to direct the jury as to the standard 
of proof required in proving the defence of diminished 
responsibility. 

LorD GopDaARD, C.J., said that no fault could be found with the 
judge’s charge to the jury as to what constituted diminished 
responsibility, or with his statement of the facts. The appeal 
was based solely on whether he had given a proper direction as 
to the burden on the defence when setting up the plea. The 
defence had contended that the jury were only concerned with 
the balance of probabilities and that the same high degree of 
proof was not necessary in order to establish the defence as was 
required of the prosecution. The judge in his summing up, 
after referring to s. 2 (2) of the Act, which provided that “‘ it shall 
be for the defence to prove "’ that the person charged with murder 
was not liable by virtue of the section to be convicted of murder, 
had said that the burden was placed fairly and squarely on the 
defence. Later he said that if the jury were not satisfied that the 
accused was suffering from such abnormality as he had been 
dealing with it was their duty to reject the defence. He also said 
“something has been said about the balance of probabilities 
and about the burden of proof . . . I prefer to leave you with the 
words of the Act. . . ‘ it shall be for the defence to prove’ ; and 
if it does not, the defence goes.’’ The Attorney-General had 
conceded that that was not an adequate direction in view of the 
decision in R. v. Carr-Briant {1943} K.B. 607. That case, which 


5th July, 1957 


was binding on the court, had decided that where some matter 
was presumed against an accused unless the contrary was proved 
the jury should be directed that the burden of proof required 
was less than that required at the hands of the prosecution 
and might be discharged by evidence satisfying the jury of the 
probability of that which the accused was called on to establish. 
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The judge had nowhere, probably because that case was not cited 
to him, pointed out to the jury that the burden on the defence 
was not as heavy as the burden on the prosecution. In these 
cases that must be done. That was the law of Scotland as well 
as the law of England. That was clear from H.M. Advocate v. 
Braithwaite {1945} S.C. (J.) 55, where the Lord Justice-Clerk 
(Lord Cooper) in his charge to the jury had said that if they thought 
the balance of probability to be in favour of the defence they 
must sustain it and return a verdict, of culpable homicide. If they 
could not find evidence to justify the conclusion that the balance 
of probability was in favour of the defence, they had to return 
a verdict of murder. If that direction had been given it was 
likely, in view of the medical evidence, that the jury would still 
have returned the same verdict, but it would be undesirable in a 
matter which made a difference between a capital sentence and 
a sentence of imprisonment to apply the proviso and therefore 
the court had directed that a verdict of manslaughter be entered 
instead of one of capital murder and the prisoner sentenced to 
imprisonment for life. 

APPEARANCES: P. Stanley-Price, Q.C., and J. R. Johnson 
(Registrar, Court of Criminal Appeal) ; Sir Reginald Manningham- 
Buller, Q.C., A.-G., Geoffrey de P. Veale, Q.C., and J. R. Willis, Q.C. 
(Director of Public Prosecutions). 

{Reported by Mrs. E. M. WELLwoop, Barrister-at-Law] [3 W.L.R. 330 


Courts-Martial Appeal Court 


MILITARY LAW: WHAT CONSTITUTES MUTINY 
R. v. Grant and Others 
Lord Goddard, C.J., Byrne and Devlin, JJ. 

Appeals against conviction. 

The appellants were convicted by a general court-martial of 
mutiny contrary to s. 7 of the Army Act, 1881. During the 
course of the final speech by one of the appellants’ counsel, the 
judge-advocate intervened and said: ‘1 shall have to direct 
the court that you cannot, under the Army Act, charge men with 
joint insubordination. You cannot charge men jointly with 
insubordination because it is mutiny.” 

Lorp GopparD, C.J., delivering the judgment of the court, 
said that there was no doubt that mutiny was a collective 
offence: it could not be committed by one man. _ It was an 
offence of collective insubordination, defiance or disregard of 
authority or refusal to obey authority. The court did not think 
that the intervention of the judge-advocate could have led the 
officers who formed the court-martial to believe that a simple 
act of disobedience by two or more men at the same time could 
amount to mutiny. The judge-advocate concluded his summing-up 
with these words: ‘‘ On that evidence, sir, you have got to say 
whether you are satisfied that the purpose of these men was, 
as alleged by the prosecution, to get their grievances heard that 
night at all costs, no matter what authority were going to do 
about it, in which case you will probably hold that it amounted 
to a mutiny, or whether you are satisfied that all it was was a 
rather disorderly prank done with no intention of defying 
authority, in which case you may take the more merciful view and 
hold that it was not a mutiny.’’ That put the matter as fairly 
as it could possibly be put and, indeed, very favourably to the 
defence. They were the last words of the judge-advocate which 
the court-martial would hear when they went out to consider 
their findings, and there were no words of the judge-advocate 
there which would lead the court to think that mere disobedience 
of an order would amount to mutiny. For those reasons the 
court was of opinion that there was no misdirection. Appeals 
dismissed. 

APPEARANCES : Joseph Dean and Kenneth Harington (Registrar, 
Courts-Martial Appeal Court); E. Garth Moore (Director, Army 
Legal Services). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


21st June, 1957 


[1 W.L.R. 906 


MILITARY LAW: APPLICATION OF ACT TO TROOPS 
STATIONED OVERSEAS 
R. v. Logan and Others 
Lord Goddard, C.J., Byrne and Devlin, JJ. 
Appeals against conviction. 
Some British soldiers stationed in Hong Kong committed 


assaults at 2.30 a.m. on Ist January, 1957, Hong Kong standard 
time, and were charged with offences under s. 70 of the Army Act, 


2ist June, 1957 
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1955. That Act, by the Army Act, 1955 (Commencement) 
Order, 1955, came into force on 1st January, 1957. The actual 
time at which the offences were committed, namely, ‘‘ 2.30 a.m. 
Hong Kong standard time,’’ was inserted into the charges at the 
trial and a solicitor appearing for the defendants took the point 
that as Hong Kong standard time was eight hours in advance of 
Greenwich mean time, at the time the offences were committed, 
although it was lst January, 1957, in Hong Kong, it was only 
6.30 p.m. on 31st December, 1956, in England, and the Army 
Act, 1955, had not come into operation. That objection was 
overruled and the soldiers were convicted. They appealed 
against their convictions. 

Lorp GopparbD, C.J., said it was provided that the Army Act, 
1955, should come into force on 1st January, 1957 ; but the Act 


IN WESTMINSTER 


ROYAL ASSENT 


The following Bills received the Royal Assent on 17th July :— 
Aberdeen Corporation Order Confirmation. 
Aberdeen Harbour (Superannuation) Order Confirmation. 
Advertisements (Hire-Purchase). 

Baird Trust Order Confirmation. 
Buckinghamshire County Council. 

Cheques. 

Croydon Corporation. 

Electricity. 

Exchequer and Audit Departments. 

Glasgow Corporation Order Confirmation. 
Housing and Town Development (Scotland). 
Judicial Offices (Salaries and Pensions). 
Kilmarnock Corporation Order Confirmation. 
Legitimation (Re-registration of Birth). 
London County Council (Money). 

Maintenance Agreements. 

Ministerial Salaries. 

National Health Service (Amendment). 
National Health Service Contributions. 
Parish Councils (Miscellaneous Provisions). 
Representation of the People (Amendment). 
Superannuation. 

Thermal Insulation (Industrial Buildings). 
Tyne Improvement. 

University of Exeter. 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Tanganyika Agricultural Corporation Bill [H.C.] [18th July. 


Read Second Time :— 
Army (Conditions of Enlistment) Bill [H.C.] [16th July. 
Coal-Mining (Subsidence) Bill [H.C.] [15th July. 
Greenock Port and Harbours Order Confirmation Bill [H.C.] 


[15th July. 

Winfrith Heath Bill [H.C.} {16th July. 
Read Third Time :— 

Affiliation Proceedings Bill [H.L.} [15th July. 

Housing Bill [H.L.] [15th July. 

Naval Discipline Bill [H.C.] (15th July. 


Portslade and Southwick Outfall Sewerage Board Bill [H.C.] 
(18th July. 
Tamar Bridge Bill [H.C.] [15th July. 
In Committee :— 
Registration of Births, Deaths and Marriages (Navy, 
Marines and Service Civilians) (Overseas) Bill [H.C.] 


[15th July. 
HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 
Arundel Estate Bill [H.L.] (17th July. 


Finsbury Square Bill [H.L.] {17th July. 
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was effective not only in this country, but in any country in which 
British troops were stationed ; so that, if troops were stationed in 
Hong Kong, the Act applied to them. Ifan Act was said to come 
into force on Ist January it came into force on the day which was 
1st January in the particular place where it had to be applied. 
The fact that it became 1st January in Hong Kong a few hours 
before the actual clock would show 1st January in England did 
not make any difference. The Act came into force on the day 
which was Ist January, 1957, in Hong Kong. Therefore the 
point taken by the appellants failed and the appeals would be 
dismissed. 

APPEARANCES : David Lloyd (Registrar, Courts-Martial Appeal 
Court); E. Garth Moore (Director, Army Legal Services). 


[Reported by Mrs. E. M. Wettwoop, Barrister-at-Law] [3 W.L.R. 335 
AND WHITEHALL 
Read Third Time :— 
B.P. Trading Bill [H.L.] [19th July. 


Clyde Navigation Order Confirmation (No. 2) Bill [H.C.} 
(19th July. 

Durham County Council (Barmston-Coxgreen Footbridge) Bill 
[H.L.] [18th July. 

Federation of Malaya Independence Bill [H.C.} 
(19th July. 
(19th July. 
[19th July. 
{19th July. 


Finance Bill [H.C.} 
Geneva Conventions Bill [H.L.] 
Road Transport Lighting Bill [H.L.]} 


B. QUESTIONS 
TREATMENT OF OFFENDERS (REPORT) 

Mr. R. A. BuTLER said that he had now received the Report 
of the Advisory Council on the Treatment of Offenders on alter- 
natives to short terms of imprisonment. He was considering 
its recommendations and sending copies of the report to clerks 
to justices with a request that they bring it to the justices’ 
attention. [17th July. 

DRIVING OFFENCES (DRUNKENNESS) 

Mr. R. A. BUTLER said that 3,867 prosecutions for driving or 
being in control of a motor vehicle whilst under the influence 
of drink or drugs had been brought in 1955 in England and 
Wales. Convictions numbered 3,311 ; sentences of imprisonment 
209 and fines 3,059. (18th July. 

Rent Act (Form G) 

Mr. H. Brooke said there was no copyright in Rent Act 
forms and no requirement as to method of reproduction. They 
must, however, be in the form prescribed by the Regulations, 
or substantially to the same effect, and contain the appropriate 
notes prescribed in the Regulations. (18th July. 


STATUTORY INSTRUMENTS 


Canals (Additional Charges) (Amendment) Regulations, 1957. 
(S.I. 1957 No. 1231). 5d. 

Cinematograph Films (Exhibitors) (Amendment) 
1957. (S.1. 1957 No. 1200.) 5d. 

Cinematograph Films (Registration) (Amendment) Regulations, 
1957. (S.I. 1957 No. 1199.) 5d. 

Harbours, Docks and Piers (Additional Charges) (Amendment) 
Regulations, 1957. (S.I. 1957 No. 1230.) 5d. 

Herring Subsidy (United Kingdom) No. 2 Scheme, 1957. 5d. 


Regulations, 
o 


Horbury (Repeal of Local Enactments) Order, 1957. (S.1] 
1957 No. 1214.) 5d. 
Import Duties (Exemptions) (No. 8) Order, 1957. (S.I. 1957 


No. 1233.) 5d. 

London Traffic (40 m.p.h. Speed Limit) (No. 1) Regulations, 
1957. (S.I. 1957 No. 1232.) 5d. 

London Traffic (Prohibition of Waiting) (Seal) (Amendment) 
Regulations, 1957. (S.1. 1957 No. 1204.) 

London Traffic (Weight Restriction) (Ealing) Regulations, 1957. 
(S.I. 1957 No. 1247.) 

Motor Vehicles (Driving Licences) (Amendment) Regulations, 
1957. (S.I. 1957 No. 1244.) 5d. 

Motor Vehicles (International Circulation) Regulations, 
(S.I. 1957 No. 1246.) 8d. 


1957. 
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Motor Vehicles (International Motor Insurance Card) (Amend- 
ment) Regulations, 1957. (S.I. 1957 No. 1245.) 5d. 

Reigate (Amendment of Local Enactment) Order, 1957. 
1957 No. 1198.) 

Retention of Pipes under Highways (County of Buckingham) 
(No. 1) Order, 1957. (S.I. 1957 No. 1184.) 5d. 

Stopping up of Highways (County of Bedford) (No. 5) Order, 
1957. (5.1. 1957 No. 1223.) 5d. 

Stopping up of Highways (County of Berks) (No. 7) Order, 1957. 
(S.I. 1957 No. 1203.) 5d. 

Stopping up of Highways (County of Chester) (No. 9) Order, 1957. 
(S.I. 1957 No. 1182.) 5d. 

Stopping up of Highways (County of Chester) (No. 10) Order, 
1957. (S.I. 1957 No. 1183.) 5d. 

Stopping up of Highways (County of Derby) (No. 15) Order, 1957. 
(S.I. 1957 No. 1219.) 5d. 

Stopping up of Highways (County of Durham) (No. 5) Order, 
1957. (S.I. 1957 No. 1185.) 5d. 

Stopping up of Highways (County of Durham) (No. 6) Order, 
1957. (S.I. 1957 No. 1206.) 5d. 

Stopping up of Highways (City and County of the City of Exeter) 
(No. 3) Order, 1957. (S.1. 1957 No. 1221.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 11) Order, 
1957. (S.I. 1957 No. 1220.) 5d. 

Stopping up of Highways (County of Hertford) (No. 6) Order, 
1957. (S.I. 1957 No. 1218.) 5d. 

Stopping up of Highways (County of Hertford) (No. 10) Order, 
1957. (S.I. 1957 No. 1224.) 5d. 

Stopping up of Highways (County of Kent) (No. 13) Order, 1957. 
(S.I. 1957 No. 1225.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 17) Order, 
1957. (S.1. 1957 No. 1216.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 18) Order, 
1957. (S.1. 1957 No. 1217.) 5d. 

Stopping up of Highways (County Borough of Newport) (No. 2) 
Order, 1957. (S.1. 1957 No. 1186.) 5d. 
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Stopping up of Highways (County of Northampton) (No. 8) 
Order, 1957. (S.I. 1957 No. 1187.) 5d. 

Stopping up of Highways (County of Nottingham) (No. 9) Order, 
1957. (S.I. 1957 No. 1207.) 5d. 

Stopping up of Highways (County Borough of Reading) (No. 2) 
Order, 1957. (S.I. 1957 No. 1188.) 5d. 

Stopping up of Highways (County of Surrey) (No. 3) Order, 1957. 
(S.I. 1957 No. 1226.) 5d. 

Stopping up of Highways (City and County Borough of Worcester) 
(No. 1) Order, 1957. (S.I. 1957 No. 1205.) 5d. 

Stopping up of Highways (County of Worcester) (No. 9) Order, 
1957. (S.I. 1957 No. 1189.) 5d. 

Sugar and Molasses (Distribution Payments) Order, 1957. 
(5.1. 2957 Mo: 1211.) Sd. 

Sugar and Molasses (Distribution Payments and Repayments) 
Regulations, 1957. (S.1.1957 No. 1213.) 5d. 

Sugar and Molasses (Distribution Kepayments) Order, 1957. 
(S.1.. 1957 No: 1212.) 5d. 

Sugar and Molasses (Suspension of Surcharge) Order, 1957. 
(S.1. 1957 No. 1209.) 5d. 

Sugar and Molasses (Suspension of 
Order, 1957. (S.I. 1957 No. 1210.) 

Superannuation (Civil Service and Northern Ireland Health 
Service) Transfer Rules, 1957. (S.I. 1957 No. 1222.) 6d. 

Treasury (Loans to Local Authorities) (Interest) (No. 2) Minute, 
1957. (S.I. 1957 No. 1237.) 5d. 

Treasury (Loans to Persons Other than Locai Authorities) 
(Interest) (No. 2) Minute, 1957. (S.I. 1957 No. 1238.) 5d. 
Wages Regulation (Cutlery) Order, 1957. (S.1. 1957 No. 1234.) 

Od. 
Draft West Indies (Federation) Order in Council, 1957. 2s. 2d. 
White Fish Subsidy (United Kingdom) Scheme, 1957. 7d. 
Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. 


Surcharge Repayments) 


NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has appointed Mr. B. R. ALLEN to be a 
Deputy Judge Advocate in the Judge Advocate General's office. 


The following appointments are announced in the Colonial 
Legal Service: Mr. E. AKENHEAD, Assistant Land Officer, 
Tanganyika, to be Land Officer, Tanganyika; Mr. A. B. B. 
3ALDERAMOS, Clerk to the Attorney-General, British Honduras, 
to be Magistrate, British Honduras; Mr. K. R. BRANDON, 
Clerk to the Courts, Jamaica, to be Assistant Crown Solicitor, 
Jamaica; Mr. A. H. Buspsy, Senior Magistrate, Trinidad, to be 
Chief Magistrate, Trinidad; Mr. W. O. EGpspuna, Magistrate 
Grade I, Eastern Region, Nigeria, to be Chief Magistrate, Eastern 
Kegion, Nigeria ; Mr. 5S. E. Gomes, Senior Puisne Judge, Trinidad, 
to be Chief Justice, Barbados; Mr. |. Limnartitis, Magistrate, 
Cyprus, to be District Judge, Cyprus; Mr. B. R. Mires, Chiet 
Justice, Gambia, to be Puisne Judge, Kenya; Mr. V. C. 
RAMSARAN, Magistrate, Trinidad, to be Senior Magistrate, 
Trinidad; Mr. G. A. RicHARbDs, Magistrate, Trinidad, to be 
Senior Magistrate, Trinidad ; Mr. J. P. WEBBER, Crown Counsel, 
Kenya, to be Senior Crown Counsel, Kenya; and Mr. H. W. 
Youna, First Class Clerk, British Honduras, to be Crown Counscl, 
British Honduras. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 to 1941 

On 4th July, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of THomMAs KINGSLEY Evans, of No. Lords 
Hill, Coleford, Gloucestershire, and of Rockbourne, Symonds 
Yat, Herefordshire, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 


On 4th July, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 


that the name of RaLpH NicHOLAs CHARD, formerly of Colaton 
House, Colaton Raleigh, Sidmouth, Devon, and now of No. 3 
Cathedral Close, Exeter, be struck off the Roll of Solicitors of 
the Supreme Court, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 

On 4th July, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of Percy JOHN HENSHAW, of No. 15 Chapel 
Walk, Manchester, 2, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs 
of and incidental to fhe application and inquiry. 
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